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INTRODUCTION

The main indicator of the transparency of
governmental bodies and their desire to
make public report isthe existence of avail-
ability and simple methods of getting infor-
mation from these bodies, which is of pub-
lic and individual importance. The trans-
parency of governmental bodies and giving
the information to the concerned parties is
also the indicator of high level of democra-
cy and, at the same time, the low level of
corruption in the country.

Theright to access and spread of informa-
tion is a particularly important one among
other rights and freedoms. There are lots of
institutionsin the society wherewelive and
al of these institutions keep the informa-
tion bank, which issignificant to the public.
A member of the society has a right to
obtain the information, important to his’her
interestsin full and timely manner.

It is not occasional that the information is
called the "oxygen" of democratic society.

Every ingtitution of state and local gov-
erning, running its activity on the basis of
public processes, is obliged to share the
information of public interest with the soci-
ety. Unfortunately, it should be noted that

the institutions of state and local governing
are not interested in providing the con-
cerned representatives of the society with
the information, which is supposed to be of
free access. They do it only when they are
forced by civil society and by laws with
perfect mechanisms.

In order to ensure freedom of speech and
information and to provide free information
access to all the people, regardliess their
affiliation, every democratic government
must, first of all, set up proper norms and
mechanisms.

The legidative base, essential for ensur-
ing freedom of information and individual
access, has been created in Azerbaijan
Republic and the process still continues. In
order to ensure this fundamental freedom,
the country has become a party to main
international norms, which set a number of
state commitments; the national constitu-
tion has reflected the right for everyone to
obtain and spread the information. There
has been adopted a number legisative acts
and normative documents, ensuring this
freedom in the country.

Along with this, there still remain serious



problems with obtaining information in the
country. The level of corruption has
reached inconceivable rates.

A number of institutions of the country,
including public organizations and mass
media outlets, consider the adoption of
more complete laws to be the solution of
the problem. As a project implementing
organization, we believe that the improve-
ment of legislation is an important issue.
However, the existence of perfect norms
only is not enough to ensure compl ete free-
dom of information in the conditions,
where the high level of nihilism rulesin the
country, where the high-ranking officials
continue to have slighting approach to the
laws, where the officials of governmental
bodies do not have the culture and tradition
to provide the information and where the
population of the country is unaware of the
rules and laws related to obtaining the
information.

For this very reason the Citizens Labor
Rights Protection League realizes the proj-
ect titled "The situation on obtaining the
information in Azerbaijan Republic.
Organization of monitoring and cam-
paigns’, financed by the Budapest office of
the Open Society Institute-Assistance
Fund.

The first 4 months of the project were
devoted to the conduct of monitoring of the
level of readiness of institutions of state and
local governing to provide the information
in accordance with the existing legidlation.
During the monitoring there were used
numerous evauation tools. As a result,
there was obtained a full picture of readlity
of institutions of state and local governing -
"Trangparency of the Government".

The applied monitoring tools were as the
following:

Analysis of legislation

There was made the analysis of legida
tive acts, ensuring the freedom of informa-
tion and obtaining information. Among the
analyzed normative acts and laws were the
Articles 50 and 57 of the Constitution of
Azerbaijan Republic, laws of Azerbaijan
Republic on Freedom of Information; on
Information, Information Formation and
Protection of Information; on Access to
Environmental Information, on Mass
Media Outlets, on State Secret, on Anti-
Corruption Struggle; Crimina Code and
Code on Administrative Offenses of
Azerbaijan Republic as well as other laws,
decision and decrees. These norms were
analyzed on the basis of parallel compari-
son with international norms, which
Azerbaijan had become a party to. As a
result of analysis, there were determined
the gaps and the clauses in the national leg-
islation, which either do not meet or contra-
dict the international standards. Among the
analyzed norms was the Law of
Azerbaijan Republic on Obtaining
Information, which had recently been
adopted by Milli Mejlis (National
Parliament). On the basis of this analysis
there will be prepared a pack of suggestions
to improve the legidlation, which will fur-
ther be submitted to governmental bodies.

Visiting the buildings of institutions

of state and local governing

The organization concluded labor con-
tracts with 3 journalists, 1 person, acting as
ordinary citizen and a few volunteers to
visit the institutions of state and local gov-
erning on systematic basis and to attempt
obtaining open type of information.

These people also observed the situation
in reception rooms of these institutions,
rules of entering the building, the officials




attitude to the reception time and rules. All
the observations were registered in the spe-
cia blanks, prepared in advance.

Getting received by officials

Being at the institutions of state and local
governing, the above-mentioned people
tried to get received by the officials to get
the open type of information directly from
them. Everything, happening in such cases,
was registered and the conclusions were
made.

Sending the written inquiries

The organization sent the written
inquiries to the institutions of state and
local governing, requesting the open type
of information.

At the end of the letter it was noted that
the requested information was of open type
and there were made the references to the
articles of the Constitution, international
norms and laws, ensuring this right. The
main purpose of the reminder was to edu-
cate the officials.

Making journalists’ inquiries

The journalists, attracted to the monitor-
ing by the organization, had been working
in active and leading press outlets. For 2
months they were making the written and
verbal inquiries to the institutions of state
and local governing, requesting the open
type of information, registering the submit-
ted inquiries and preparing the final report
on the basis of results.

Asaresult of inquiriesit was revea ed the
level of openness of these bodies to the
press.

The monitoring of press
3 leading press outlets of the country
were monitored for 3 months. These news-

papers were - "Azadlig" newspaper, which
has a staunch pro-opposition position, inde-
pendent newspaper "525-ci gazet" and
independent newspaper "Echo", which is
published in Russian language. For 3
months there was held monitoring of arti-
cles, published in these newspapers, which
were devoted to the activity of institutions
of state and local governing. During the
monitoring there were registered the total
number of all the articles, devoted to the
activity of ingtitutions of state and local
governing, the information about if these
data were received from the institutions of
state and local governing themselves or
were received as a reply to journalists
inquiries, which of them were received
from other sources as well asif institutions
of state and local governing confirmed the
information or refused to do it; there was
prepared a final conclusion on the basis of
the registered information.

Organization of sociological poll
among the journalists, heads of NGO-s
and experts

The experienced sociologists held a poll
among the representatives of leading mass
media outlets, heads of NGO-s, independ-
ent experts as well as the responsible
employees of ingtitutions of state and local
governing. There was prepared a final doc-
ument one each of the used tools, which
were reflected in the final report of moni-
toring. At the same time, there was pre-
pared a common opinion report, covering
all the directions of monitoring.

The current book also includes the sug-
gestions, prepared on the basis of monitor-
ing results. We think that the implementa-
tion of the project is very topical in this
very time for the following reasons:

® There was adopted the Law on



Struggle against Corruption in the coun-
try and the president made a specia
decree on application of the law. The
most effective way of struggle against
corruption is to ensure the transparency
of ingtitutions of state and local govern-
ing, the legidlative basis of obtaining
information from these bodies must be
improved and these institutions must
start practicing to pass the information
to public.

® One more Law on Obtaining Infor-
mation is been recently discussed at the
legidlative body of the country — Milli
Megjlis. This caused lots of public discus-
sion; OSCE, Article 19, relevant struc-
tures of the Council of Europe analyzed
and made their opinions on the .

There was determined a strategy on the
basis of the monitoring results. In accor-
dance with the strategy the following activ-
ities are supposed to be implemented after
the project completion:

Juridical activity. The core of this activ-
ity will bestrategic litigations. Theinstitu-
tions of state and local governing and the
officials, which haven't relied to the written
inquiries for open type of information or
haven't made it in correct and timely form,
will be lodged a complaint; through the
courts there will be made attempts to com-
mit these institutions and officials to give
the information. There will be formed the
precedents of satisfying the claims in the
courts, that will create a habit for these
ingtitutions and officials to respond to the
inquiries of natural and juridical persons.

Public activity. Within the framework of
this activity, it is supposed to hold round
tables, conferences, including press confer-

ences, to highlight these events in mass
media outlets and, in this way, to make the
problem of getting the information public.

Political activity and lobbying. Within
the framework of this activity, it is planned
to submit the suggestions for improving the
existing norms and imperfect practiceto the
president of the country, parliament and
separate members of the parliament; there
will be conducted the work for determining
the partners to adopt the suggestions.

Awareness-raising activity. As a matter
of fact this activity started from the first
stage of the project. Within the project
framework the written inquiries were sent
to institutions of state and local governing
and at the end of the letters the officials
were reminded about the open type of
information and about the norms which
commit them to give the requested informa-
tion.

According to the preliminary results of
monitoring, it was determined that there is
unawareness of rules on getting the infor-
mation not only among the general popula-
tion, but also among the people, who are
active in public and political life. At the
same time, most officials are unaware of
their commitments to give the information
on the legal and financial sides of the activ-
ities of the institutions of state and local
governing, where they are working. Taking
into account such cases, within the project
framework it is supposed to prepare and
publish 3 types of commemorative booklets
with large circulation. One type of booklet
will be prepared for journalists, another
type for natural and juridical persons (who
are not journalists) and the last one was for
officials. The first two types of booklets
will contain the rights of people - journal-




ists, natural and juridical persons, who want
to obtain some information; the rules of
obtaining the information will be reflected
in the booklets too. The third booklet is
supposed for officias of institutions of state
and local governing. The booklet will con-
tain the fragments from the norms, commit-
ting them to give the information as well as
comment about it.

The geography of the project

The project covers mainly Baku city and
surrounding area. But the activity to be
implemented in accordance with the results
of monitoring will cover afew regions too.

Thus, the main goa of the project, imple-
mented by the Citizens' Labor Rights
Protection League is to help ensuring the

open access to information by journalists,
al the natural and juridical persons (who
are not journalists) who want to receive the
information from the institutions of state
and local governing; forming the practice
of theseinstitutions to give the information;
educating the subjects, who are asking for
information, and information objects as
well asraising their awareness.

We express our deep gratitude to the
Budapest office of Open Society Institute -
Assistance Fund and its staff members for
their financial assistance as well as to the
personnel and experts, taking part in project
realization, Polish Helsinki Foundation for
Human Rights and mass media outlets.

Sahib Mammadov



THE ANALYSIS OF LEGISLATIVE
AND NORMATIVE ACTS,

ENSURING THE

INFORMATION ACCESS

The legislative system
of Azerbaijan Republic

The Constitution of Azerbaijan Republic
(Article 148) contains the description of
legidative system of the country. The sys-
tem isin the below-given form:

I. 1. Constitution, 2. Referendum acts, 3.
Laws, 4. Presidential decrees, 5.
Decisions of the Cabinet, 6. Normative
acts of the bodies of central executive
power.

[I. The International Norms, which
Azerbaijan Republic has become a party
to, are component of the legidative sys-
tem of Azerbaijan Republic.

[11. The Constitution and the laws of
Nakhichevan Autonomous Republic, the
decision of the Cabinet of Nakhichevan
Autonomous Republic, functioning on
the territory of Nakhichevan Autono-
mous Republic.

IV. Normative acts of institutions of
state and local governing

Thus, according to the Constitution, the
laws must not contradict the Constitution;

the presidential decrees must not contradict
the Constitution and laws; the decisions of
the Cabinet must not contradict the
Constitution, laws and presidential decrees,
the normative acts of institutions of state
and local governing must not contradict the
Congtitution, laws, presidential decrees and
the decisions of the Cabinet. The
Congtitution, laws and normative acts of
institutions of state and local governing of
Nakhichevan Autonomous Republic must
not contradict the legidlation of Azerbaijan
Republic.

According to the Article 151 of the
Congtitution of Azerbaijan Republic, the
international norms, which Azerbaijan has
become a party to, have aright for superi-
ority over other normative acts, except the
Constitution and referendum acts; and
when there is created a coalition between
acts of legidative system and international
norms, the international norm is applied.

In accordance with the Il clause of the
Article 147 of the Constitution of
Azerbaijan Republic, the Constitution of
Azerbaijan Republic has a direct primary
legal force. In this regard the majority of




the Constitution has self-executing force.
According to the VI clause of the Article 71
of the Constitution, human and civil rights
and freedoms have direct force. Along with
this, the protection of human and civil
rights and freedoms, reflected in the
Constitution, has both constitutional and
legislative provision.

International and National norms,
ensuring the freedom of information
and access to information

The Constitution of Azerbaijan Republic

The freedom of information is ensured by
the Article 50 of the Constitution of
Azerbaijan Republic, which was adopted in
November of 1995:

Article 50. Freedom of information

|. Everyone is free to seek, obtain, trans-
fer, prepare and distribute information.

I1. Freedom of mass mediais guaranteed.
State censorship is prohibited in mass
media outlets, including press.

TheArticle 57 of the Constitution reflects
theright of the citizensto appeal to the state
bodies personally.

Article 57. Right to appeal

|. Citizens of the Azerbaijan Republic
have the right to appeal personally and also
to submit individual and collective written
applications to state bodies. Each applica-
tion should be responded in the defined
order and term.

I1. Citizens of the Azerbaijan Republic
have the right to criticize the activity or
work of state bodies, their officials, politi-
cal parties, trade unions, other public bod-
ies as well as the activity or work of indi-
viduals. Prosecution for criticism is prohib-
ited. Insult or libel shall not be regarded as
criticism.
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Though these clauses, reflected in the
Constitution, correspond to the standards of
the international norms, joined by
Azerbaijan, the concrete mechanisms of
obtaining information are not described. At
the same time, according to the clause I11 of
the Article 71 of the Constitution, human
and civil rights and freedoms may partially
and temporarily be restricted in the situa-
tion of war, military situation, emergency
and mobilization. However, according to
the clause 111 of the Article 71 such restric-
tions and deviation from principles can be
implemented on the basis of international
commitments of Azerbaijan Republic.
Thus, human rights and freedoms, reflected
in the Constitution, Article 19 of the
International Covenant on Civil and
Political Rights, Article 10 of the European
Convention of Human Rights and
Fundamenta Freedoms can also be restrict-
ed in certain cases. In addition, these inter-
national documents permit the restriction of
rights and freedoms at emergency cases,
but the Constitution does not contain con-
crete mechanisms and rules of restricting
human rights and freedoms.

However, the Constitutional Law of
Azerbaijan Republic "On Regulating the
Implementation of Human Rights and
Freedoms in Azerbaijan Republic", dated
on 24 December 2002, contain the cases,
restricting human rights and freedoms
reflected in the Constitutions as well as the
freedom of information, reflected in Article
50.

The International Norms, which
Azerbaijan Republic has become a Party
to

Azerbaijan Republic has been a partici-
pant of the "International Covenant of
Civil and Political Rights™ since August



1992. According to the Article 19 of the
Covenant:

"1. Everyone shall have the right to hold
opinions without interference.

2. Everyone shall have the right to free-
dom of expression; this right shall include
freedom to seek, receive and impart infor-
mation and ideas of all kinds, regardless of
frontiers, either verbally, in writing or in
print, in the form of art, or through any
other media of his choice.

3. The exercise of the rights provided for
in paragraph 2 of this article carries with it
special duties and responsibilities. It may
therefore be subject to certain restrictions,
but these shall only be such as are provided
by law and are necessary:

(a) For respect of the rights or reputa-
tions of others;

(b) For the protection of national securi-
ty or of public order, or of public health or
morals".

The Article 10 of European Convention
for the Protection of Human Rights and
Fundamental Freedoms:

1 Everyone has the right to freedom of
expression. This right shall include freedom
to hold opinions and to receive and impart
information and ideas without interference
by public authority and regardless of fron-
tiers. This article shall not prevent States
from requiring the licensing of broadcast-
ing, television or cinema enterprises.

2 The exercise of these freedoms, since it
carries with it duties and responsibilities,
may be subject to such formalities, condi-
tions, restrictions or penalties as are pre-
scribed by law and are necessary in a dem-
ocratic society, in the interests of national
security, territorial integrity or public safe-
ty, for the prevention of disorder or crime,
for the protection of health or morals, for

the protection of the reputation or rights of
others, for preventing the disclosure of
information received in confidence, or for
maintaining the authority and impartiality
of the judiciary.

In the case Leander v. Sweden the
European Court on Human Rights defined
in court decision that the right for obtaining
the information "*prohibits the government
to restrict the receipt of information, pro-
vided to a person by others™

Orhus Convention

Azerbaijan Republic ratified the Orhus
Convention in  March 2000. This
Convention sets the commitment for mem-
ber states to provide the access to environ-
mental information, promote public partici-
pation in adoption of the decisions related
to environment and make the legal guaran-
tee for public to access to court decisions
related to the environment.

In order to ensure the implementation of
the Convention on 12 March 2002 there
was adopted the Law of Azerbaijan
Republic "On Obtaining Environmental
Information”.

Thus, the international norms, which the
country had joint to and the presidentia
decrees, adopted by the court and quasi-
court bodies on the basis of these norms
should have played serious role in prepara-
tion of the norms on this field. However, it
must be noted with regret that a number of
legidative acts and other norms do not fully
meet the international standards and in the
majority of cases make the collision with
one another. The article number 151 of the
national Constitution - about the applica-
tion of international norms in case of vari-
ance of laws with international norms - has
adeclarative character. In the national court

11



practice, there are almost no cases when an
international norm is referred to during the
trial.

Below, let us get acquainted with the brief
analysis of main norms, providing or in cer-
tain cases, restricting the receipt of infor-
mation and freedom of information.

National norms ensuring the freedom
of information and access to
information

Above, we showed the relevant clauses of
Constitution and international norms,
joined by Azerbaijan, ensuring the informa-
tion access. Though these clauses have
direct legal force, there is big necessity to
adopt legidlative and normative acts ensur-
ing the full implementation of the clauses.

There have been adopted a number of
normative-legal acts, providing concrete
mechanisms for the freedom of information
and possession of information. However, in
general, the provision of the right to obtain
information remains problematic for the
following main reasons:

1. Relevant legislative acts are not perfect
enough and there are no concrete mecha
nisms. For thisvery reason, a of new law
is currently apoint for discussion in Milli
Megjlis. At the same time, the sanctions to
be applied are non-influential and remain
to be "dead norm".
2. The institutions of state and local gov-
erning and the officials, working in these
bodies, have no practice or desire to pass
the information to the society.
3. The society itself has poor initiative to
obtain information from the institutions
of state and local governing. The slight
improvement in this field is felt only in
mass media outlets, although every per-
son has aright to obtain information.
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Types of information

According to the law of Azerbaijan
Republic on Information, Distribution of
Information and Protection of Information,
the information is divided into two types
for the ways of obtaining the information:
open information and information with
restricted access. In its own turn, the infor-
mation with restricted access s categorized
into two sub-types:. state secret information
(the detailed description of state secret
information is given in the law of
Azerbaijan Republic on State Secret) and
the information to be kept secret for the
sake of protection of citizens, institutions
and organizations. The law also determines
the rules of documenting the information,
creating the certain categories of informa-
tion, possessory right to information and
the rules of its protection. According to the
law, the subjects which have the right to
obtain the information, also have the right
to get state information. Moreover, these
subjects have the rights to get the informa-
tion about them, to make the improvements
on it and to get information on who was
asking for this information and with what
purpose.

The law of Azerbaijan Republic
on Freedom of Information

This law, adopted on 19 June 1998 and
amended on 1 February 2000, had lots of
serious disadvantages. The absence of con-
crete mechanisms on obtaining the infor-
mation and the abstract character of numer-
ous clauses turned this law to the declara-
tive document. At the same time the law
determines the main principles of obtain-
ing information. The principles are:



® the provision of freedom of informa-
tion;

® the freedom of openness and
exchange of information;

® the objectiveness, completeness and
truthfulness of the information;

® the legality of searching, obtaining,
using, distributing and protecting
information;

® the secrecy of private and family
information;

® the protection of security of individ-
ual, society and the government.

These principles correspond to the inter-
national standards and the reflection of
these principles in legidation is a positive
indicator. However, the provision of these
principles has not been reflected in the leg-
islation concretely. The Article 6 of the law
specifies the provisions for information
access. These provisions have declarative
character; and other norms do not suppose
any serious punishment for not providing
the information. If we anayze the provi-
sions paragraph by paragraph, the follow-
ing conclusions can be made:

According to the above mentioned law,
obtaining of information is provided
through the following ways:

® through the information on the

activity of governmental bodies and

municipals as well as on the taken deci-
sion;

® through the creation of information

services in the governmental bodies for

obtaining information;

® through unrestricted usage of statis-

tics, library, archive, funds of muse-

ums as well as information systems;

® through providing the population

with the immediate information on

emergency cases, which are dangerous
for life and health of citizens, natural
disasters, accidents;

® through providing the population
with the immediate information on
emergency cases, dangerous for state
security;

® through liquidating state censorship
in mass media outlets, including the
press;

® through bringing the normative
legal acts to the attention of population
in accordance with the rules of legisla-
tion.

The responsibility of governmental bod-
ies and officials, which are not implement-
ing the clauses of this law, is not deter-
mined in other normative legal acts in a
serious way - that makes the law meaning-
lessand, in general, turnsthe law into 'dead
norm". For example, according to the first
clause of the Article 6 the state bodies and
municipal must give the information about
their activity and the taken decisions. But
the existing practice of the country is that
these bodies hide their information and the
adopted acts from the public.

The majority of these bodies do not have
aweb page and if they have, the major part
of the information is deliberately not
placed on the web.

At the same time, according to the law
"there can be appealed to the court for not
providing the information. The responsibil-
ity of proving the legality of not giving the
information falls on the defendant".

The law aso determines the rules of col-
lecting and using the private information.
However, during the practical application
of the law there were revealed numerous

gapsin it.

13



The Law of Azerbaijan Republic
on Obtaining the Information

As it was mentioned above, the law on
Freedom of Information has a declarative
character in many cases, for that reason it
was necessary to adopt a new law. The new
law, just recently adopted by Milli Mglis,
had been discussed by national, foreign and
International organizations.

It should be noted that adopted law much
differs from the initial version of the law
and the changes were positively. The ver-
sion, adopted after the third reading, also
reflects the suggestions of international
organizations and national NGO-s. The
newly adopted law covers the principles of
obtaining the information, duties of infor-
mation keepers, register of documents,
forms of obtaining information, types of
information, provision of inquiry for infor-
mation, refusal cases, issues of responsibil-
ity in a more perfect way with concrete
mechanisms in comparison to the laws of
previous years. The law also regulates the
terms, rules, forms and restrictions of
obtaining information, as well as the possi-
ble grounds for refusals by the side of offi-
cia.

The law regulates the restrictions on
information access, rules of releasing and
presenting the information, which were not
regulated by any other law as well as the
rules of governmental control over the
process of obtaining information. The law
contains the clauses about submitting the
information inquiry and forms of obtaining
information. Along with this, there are no
enough serious mechanisms for a direct
contact with the official or for making a
phone call to him to make verbal inquiry.
At present time, in most cases it is impos-
sible to get in touch with the official of

14

so-called information-keeping institu-
tions neither personally nor by tele-
phone.

The bodies which are in charge of giving
the information (mainly press services) are
often unaware of the inquired information,
or provide it partially or avoid giving it
under different pretexts. Thus, the clause
13.1.1. of the article 13 is declarative. The
way of "submitting the inquiry to the infor-
mation keeper personally or by post, fax or
e-mail in written form", reflected in 13.1.2.
is more realistic in comparison with other
ways. Basing on existing practice it can be
noted, that the officials of institutions of
state and local governing do reply to the
written inquiries in most cases. But still the
replies are often not satisfactory.

In comparison with previously adopted
laws, the article 14 of the law has more con-
crete mechanisms on forms of obtaining
the information. Along with this, in most
cases the basis of refusals provides the
information-keeper with pretexts to
refuse the inquiry. The case in clause
19.1.2. of the article 19 (the point of hav-
ing or not having the information in the
information resources) gives the infor-
mation keepers broad opportunities.

According to the clause 17.2. of article 17
in case of not keeping the requested infor-
mation, the applied information keeper
should help theinquirer to find the informa-
tion in the relevant source. At the same
time, the clause 20.1.3. of the article 20, the
information keeper must-redirect the
inquiry, which is not in his area, to the rel-
evant body.

Although these clauses create the oppor-
tunities to obtain the information, the claus-
es21.1.2. and 21.1.3. of article 21, reflect-
ing the cases of refusals during execution of
information inquiry - give grounds for the



information keeper not to address the
inquiry to relevant information body.

The timeframe for execution of the infor-
mation inquiry is 7 days. If the information
gets meaningless during this period, the
inquiry must be immediately replied; if itis
not possible then not later than 24 hours.
According to the law, in the cases of danger
to a person's life, health or freedom, the
requested information is provided within
48 hours (except the holidays and the week-
ends), when its search and preparation need
certain time. In certain cases, the timeframe
of the execution of the inquiry can be
extended to 7 more days and the inquirer
must be notified about this within 5 days.
The law alows the possibility of charge-
able service for providing the information,
but it is not applied to public information.

In addition to the information, provided
In response to inquiries, the law reflects the
rule of releasing the information without
any inquiry. The article 29 of the law
defines the duty of the information keeper
to release the information. According to
the article 29.1. in order to ensure the pub-
lic interest in a more operative and easy
way and to reduce the numerous informa-
tion inquiries, the information keepers must
release the information they possess or the
information they obtained during their pub-
lic work. The law liststhe information to be
released. If the requirements of this clause
of the law are implemented, it will signfi-
caltly reduce the number of inquiries, sent
to the information keeper. The information
must be available through the internet
information resources, mass media and
official publications.

The listed information must be released
by means of creating opportunity to get
acquainted with the documents at libraries,
public information centers, and other places

of public use as well as by any other means
defined in the legislation. This part of law
can really create possibility of obtaining the
information in the country.

However, this law and other relevant
existing normative documents don't set any
serious commitments with concrete mecha-
nisms upon the information keepers; they
don't suppose any serious sanction for those,
who violated the law.

Thelaw commits the governmental bodies
and municipalities to create the web-based
information resources for making the public
information available. According to the
trangitional clauses of the law, the informa-
tion keeper must create their web-based
information resources maximum within 1
year after the adoption of the law. The arti-
cle 34 of the law gives the classification of
the information. It must be noted that the
law includes the clauses on types of infor-
mation, reflected in other existing laws.
According to the law, the information can
be on 2 types. open information for com-
mon use and the information with restricted
access. The information which is not
restricted for access is open information.
According to the legal status, the informa-
tion which is restricted for access on the
basis of legidlation can be secret and hidden
(confidential).

The law aso determines the basis and
rules of classifying the information to the
Separate for-service-use category. The law
contains the list of such information. It
should be noted that these abstract clauses
existing in the list gives the opportunity for
responsible officials of governmental and
municipal bodies to attach the information
whichisunlikely to be released for the pub-
lic - to the for-service-use category. For
example the clause 35.2.5. of the law says
that the information, the preliminary release
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of which can or may break the opinion
exchange and the consulting process, can be
considered the information for-service use
until the final decision is made.

It is not doubtful that the officials will
misuse these abstract clauses. Along with
this there were set some restrictions for sup-
posing the information to be for-service-use
in the and the law contains the list of such
information. Besides, the law contains the
possibility of considering the information
for-service-use and restricting the individual
access to information; such information list-
ed in the law as well.

One more main difference between the
new law and the previously adopted exist-
ing ones is its containing the control mech-
anisms of the execution of the law.
According to the article 42 of the law, the
control of the execution of the law by the
information keeper can be conducted on the
level of administrative service, higher
ranked institution or by the Authority on
Information Issuesin the way, defined inthe
law. The law determines the requirements
toward the Authority on Information Issues,
the rules of higher election, status, power,
duties, rights as well as the rules of consid-
ering the complaints, authority decrees and
the rules of executing the decrees.

The creation of the special body to control
the process of obtaining information is a
positive phenomenon; nevertheless the
effective work of thisinstitution is doubtful
for the restricted powers, absence of con-
crete mechanisms to execute the duties. On
the contrary, the institution is more likely to
turn to a bureaucratic body.

The Law of Azerbaijan Republic on

Obtaining the Environmental

Information

This law does not cover all the require-
ments of the Orhus Convention on the pro-
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vison of environmental information and
the access to courts at refusals. But accord-
ing to the national constitution, the interna-
tional norms, which Azerbaijan has become
a party to, are more superior than national
laws and have direct force. In addition, this
law is more improved and progressively
balanced that the law on freedom of infor-
mation.

The law gives the right to get information
on environment, including the land, atmos-
phere and living organism. The person, ask-
ing for information, must not be inquired
about the purpose of this information.
According to the law, the environmental
information is divided into 2 types for the
way of getting: the information with the
restricted access and the open information.
Except the information with the restricted
access every person has a right to get the
environmental information regardiess time
and without terms.

According to the law, the written inquiry
must be given to relevant institution of state
and local governing. The submitted inquiry
must be replied within 1 month. If the
inquiry is complicated and the response
needs extra research, the party responsible
for the response must send a preliminary
reply, extending the term of answer for one
more month.

If the requested information gets mean-
ingless at later response, the response is
given immediately or if it is impossible
within 24 hours. According to the law, if the
institution of state and local governing,
which is supposed to give the information,
refusesto do it, it must reply to the inquirer
within 10 days, explaining the reasons for
refusal. There can be lodged complaints
against refusals in the court. In general, the
law includes the detailed description of
rules and mechanisms of information pro-



vision by institutions of state and local gov-
erning. According to the law, governmental
bodies must regularly (the law shows the
timeframes) provide the mass media outlets
with the information on environmental situ-
ation, produce annual reports and possess
the electronic data base, which is open to
the public. On the whole, this law meetsthe
minimal standards, reflected in the Orhus
Convention and other international norms,
joined by Azerbaijan Republic; and in a
number of casesit determinesthe standards,
which are more superior to the internation-
a norms. Along with this, the law does not
provide absolute conditions for getting
environmental information, because it prac-
ticaly does not suppose any serious sanc-
tion toward institutions of state and local
governing and officials, which approach to
the requirements of the law depreciatingly.

The law of Azerbaijan Republic on
Mass Media Outlets

The law was adopted on 7 December
1999 and was partially amended at different
times. The law prohibits any censorship on
mass media outlets and creation of any state
institution with this purpose. The Article 8
of the law secures the information right of
mass media outlets. Mass media outlets
have the right on true, correct and immedi-
ate information about the economical,
political, public and social situation; about
activity of governmental bodies, municipal-
ities, administrations, enterprises, organi-
zations, public unions, political parties and
officials. This body or official can release
the information upon the inquiry or by
means of press conference or in any other
form.

The inquiries can be made in written or
verbal form. The written inquiry for infor-

mation must be replied within certain time-
frame and formed in accordance with the
relevant legislation. If theinquired informa-
tion looses its immediacy, it must be
answered within 24 hours. The law contains
the provisions for protection of information
sources. According to the law the editorial
office and journalists must not name the
source in the news and materials if that
information was provided with the condi-
tion to keep the source secret.

The representatives of mass media outlets
have aright to make complaint in arelevant
legislative way of the governmental and
municipal bodies, institutions, enterprises,
organizations, public unions, political par-
ties or officias - which refused to provide
them with the information.

There can be applied civil, administrative
and criminal sanctions toward persons, who
prevented transfer of information to mass
media outlets and who applied censorship

illegaly.

The Law of Azerbaijan Republic
on State Secret

The law was published on 7 September
2004 with the goal to ensure security of the
country. The law regulates the relations
connected with classifying the information
to the state secret category, protecting and
using the information, making or unmaking
it secret.

In the law the information is categorized
as state secret information if it is connected
to military, foreign, political, economical,
secret-service, counterespionage, immedi-
ate-surveying activity of the country, which
is protected by the government and the dis-
tribution of which can cause harm to the
security of the county. The article 8 of the
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law determines the level of secrecy of the
information. According to the level of
secrecy the information is categorized as
"particularly significant”, "top secret" and
"secret" information.

The article 5 of the law contains the list of
information which is of state secret. The
provided list is often not concrete and has a
general character. And practically this
makes it possible to attach any information
into the state secret category in this or other
form. Thisform of law givestheinstitutions
of state and local governing broad opportu-
nity not to give the information. Moreover,
it makes possible to apply crimina and
administrative sanctions against the people
who obtained and spread the information.

The article 7 of the law contains the list of
information which is not state secret.
However, the list does not include all the
information types, which are of open char-
acter, which again makes it possible to cat-
egorize the information, not specified
directly in the law, as the information
belonging to the state secret category.

In order to improve the application of this
law the president of the country signed a
special decree in 2002, which sets extra
responsibilities upon the mass media out-
lets. Thus, the head of mass mediaoutlets or
the editorial office must send the inquiry to
the relevant governmental body to specify
if the information belongsto the category of
state secret information; the information
can be made public only after the agree-
ment of that body. The inquired body must
reply to the inquiry within 7days. If the
information is categorized as state secret,
then the editorial office must inform the rel-
evant body about the source of information.
These conditions make the implementation
of the law impossible. Thus, the govern-
mental bodies gain the opportunity to blame
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any mass media outlet in spreading infor-
mation of state secret category. Though
there are certain attempts to improve the
law, there is no big difference between the
newly submitted s from the current law. On
the whole, the law restricts the freedom of
information in the country and in many
cases it contradicts the relevant clause of
the Constitution as well as the international
commitments of the country.

The law of Azerbaijan Republic on
Struggle against Corruption

Milli Mejlis of Azerbaijan Republic
adopted the Law "On Struggle against
Corruption”.

The law, entering into force since January
of 2005, can be considered one of the main
measures for organizing the campaigns on
struggle against corruption. It should be
noted that the adoption of the law and enter-
ing it into force was one of the commit-
ments Azerbaijan had taken before the
accession to the Council of Europe.

Having studied and analyzed the articles
of the law, it can be concluded that the law
ismore of declarative character. We assume
that the application of the law cannot turn to
a strong tool that can impact the struggle
against corruption. Thereisamost no insti-
tutional base of the crimes, related to cor-
ruption. The current Procedural Criminal
Code of Azerbaijan Republic determined
the common frames for investigating all
types of crimes, including corruption-relat-
ed crimes. The law-enforcement bodies of
the Republic cannot cope with their respon-
sibilities connected with the struggle
against corruption. We consider, that one of
the reasons is the weak coordination
between them and the fact that their atten-
tion is directed more to the results of cor-



ruption, rather than to its sources.

The article 4.2. of the law says that the
commission on struggle against corruption
under the Administering Council of State
Service fulfills the function of the institu-
tion, speciaized in the field of preventing
corruption. The commission consists of
members, appointed by executive, legisla-
tive and court authority bodies.

According to the article 5 of the Law of
Azerbaijan Republic against Corruption,
the officials must submit the information in
the way, determined by the commission.
The information must contain the sources,
type and amount of officials income.

At the sametime, the article 5,2 of the law
violates the transparency principles and the
right to get the information by prohibiting
to disclose publicly the financial declara-
tion of officials. The submitted information
is equalized to the commercial and bank
secrecy. The people, spreading this infor-
mation are attracted to responsibility in the
way, determined by the law. According to
the law, the declarations on income and
property must be submitted to the specially
created commissions on struggle against
corruption, instead of being submitted to
the tax body; this will create the opportuni-
ties to manipulate the existing information
for keeping the necessary level of trans-
parency in the work of commissions. We
assume that the people, preparing the law,
did not completely realize how much harm
the corruption can make to the security and
stability of the society.

The people get disappointed at the law,
when the ideas of openness and transparen-
cy, declared by the government, are not
realized; and the people's disbelief toward
the corrupted officials undermines the sup-
port of society to the government.

The public support is a very significant

factor for struggle against corruption. This
is why the measures, taken for increasing
the support of the society should be the
main part of all anticorruption arrange-
ments.

The corruption creates acute problems
and danger to the stability and security of
the society; it makes lots of harm to the
activity of institutions, sustainable develop-
ment and follow up the rules. Taking into
account that danger, the UNO adopted the
Convention against Corruption on 9
December 2003. Every state, joined to the
Convention, has to prepare and implement
the anticorruption policy in accordance
with internal legal system. The principles of
participation, truthful ness, transparency and
responsibility of the society must certainly
be taken into account for implementation of
this policy. Taking into account the necessi-
ty of struggle against corruption, according
to the article 10 of the Convention, every
state must take measures for increasing the
transparency of the struggle, relying on
basic principles of internal legislation. The
following measures can be considered

appropriate:

® simplification of application proce-
dures to decision-making authoritative
bodies;

® adoption of procedures to inform the
population about the activity and deci-
sions of these bodies

We assume that the law on struggle
against corruption does not properly meet
the requirements of international legal doc-
uments for ensuring the transparency of
decisions, made by responsible bodies and
getting the information.
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The responsibility for preventing the
receipt of information and for not
giving the information

Having analyzed the laws, adopted at dif-
ferent times, which are directed to ensure
the freedom of information, reflected in the
relevant articles of the Constitutions of
Azerbaijan Republic and international
norms, which the state has become a party
to, we have determined, that the majority of
the clauses in these laws, ensuring the
information access, do not possess the con-
crete mechanisms,; and the application of
the reflected mechanisms to practice is
extremely problematic. Currently the new
law, adopted by Milli Mejlis and the law of
Azerbaijan Republic on obtaining environ-
mental information have relatively
improved mechanisms. Nevertheless, the
improved laws do not solve all the prob-
lems. It is particularly important to apply
serious sanctions during the application of
these laws in practice for preventing the
willfulness of officials. It should be noted
with regret that there are not supposed any
serious punishments for the officials, who
create the obstacles in getting the informa-
tion, refuse to give the information without
any reasons, or do not provide the informa-
tion in full and timely manner. In genera if
the information has not been given to any
citizens, natura or juridical persons, and
the legislation does not suppose any direct
punishment for this. The exception is only
the punishment applied when mass media
outlets or journalists are not given any
information or are created obstacles in
receiving it. But even these clauses, reflect-
ed in Crimina Code and the Code on
Administrative Offences of the country do
not work or get applied in reality.

For example, the Criminal Code of the
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country includes only the article on "pre-
venting the legal activity of the journalist”
and this article is supposed for forcing a
person to refuse the distribution of informa-
tion by applying the violence or threatening
to apply the violence.

According to the article 186.1 of the code
of Azerbaijan Republic on Administrative
Offences, "the one, who has not replied to
the journalist's inquiry within the time-
frame, determined by the legislation,

- is fined in the amount from 40 to 70
times of standard financial unit.

186.2 Except the information, protected
by the legidation, the one who restricts the
journalists' access to information or refuses
to provide the information

- is fined in the amount from 60 to 90
times of standard financial unit".

It is not determined if the official is still
obliged to provide the information after
being punished in administrative or crimi-
nal order. As a matter of fact in many coun-
tries the application of the punishment does
not release the official from his commit-
ments to give the information, quite the
contrary - according to the legislation the
official must immediately give the previ-
oudly refused information after being pun-
ished.

If to take into account that there exists the
neglect to the laws from the side of officials
of ingtitutions of state and local governing,
then even the perfect law without serious
punishment will not bring to serious
changes in the current practice.



OBTAINING INFORMATION
THROUGH VISITING THE
BUILDING OF INSTITUTIONS OF
STATE AND LOCAL GOVERNING
AND MEETING WHITH OFFICIALS

The monitoring, conducted for getting
information directly through visiting the
institutions of state and local governing
revealed existing problems of this field in
an obvious way. For 2 months the journal-
ists and ordinary citizens, attracted by the
organization to thiswork, visited the offices
of different institutions of state and local
governing and tried to get an open type of
information. During the visit to institutions
of state and local governing, these people
also observed the situation in the reception
rooms of these ingtitutions, rules of enter-
ing the building, the officials attitude to the
reception time and rules. All the observa-
tions were registered in the special blanks,
prepared in advance. The people, holding
monitoring, used 2 ways to obtain informa-
tion during the visit to these ingtitutions.
One of the ways was to get the information
from any of the strictures of this institution
(e.g. genera department or any specialized
department). The second was to get the
information directly from the officia. In
total there were selected 40 institutions of
state and local governing and the commer-
cial structures serving for peopl€e's interests

(e.g. monopolist institution, engaged in sale
of electric energy). These organizations
were the following:
1. The Ministry of Communication and
Information Technologies
2. Baku city Office of Registration of
Technical Inventory and Property Rights
3. The Ministry of Health of Azerbaijan
Republic
4. The Ministry of
Azerbaijan Republic
5. Binegedi district Executive Power of
Baku city
6. The Ministry of Culture of Azerbaijan
Republic
7. Yasamal district Municipality of Baku
city
8. Yasamal district Executive Power of
Baku city
9. The Department of Entrepreneur
Development in the Ministry of
Economic Development of Azerbaijan
Republic
10. Sumgayit district Office of Barmek
Azerbaijan Electric System
11. Sumgayit city Executive Power
12. Sumgayit city Municipality

Education of
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13. Azerbaijan State Medical University
14. Azerbaijan State Oil Company

15. Milli Mglis of Azerbaijan Republic
16. The Ministry of Ecology and Natural
Resources of Azerbaijan Republic

17. State Committee on Securities of
Azerbaijan Republic

18. The Ministry of Transport of
Azerbaijan Republic

19. The State Customs Committee of
Azerbaijan Republic

20. The Constitutional Court
Azerbaijan Republic

21. Baku city Executive Power

22. Yasamal district Military Commissa
riat of Baku city

23. State Committee of Azerbaijan
Republic on Affairs of Azerbaijanians,
Living Abroad

24. State Committee on Religious Affairs
of Azerbaijan Republic of Azerbaijan
Republic

25. The Ministry of Labor and Social
Protection of the Population of
Azerbaijan Republic

26. The Ministry of Agriculture of
Azerbaijan Republic

27. The Ministry of Justice of Azerbaijan
Republic

28. The Ministry of
Azerbaijan Republic

29. The State Oil Fund of Azerbaijan
Republic

30. The Court on Heavy Crimes of
Azerbaijan Republic

31. The Institute of Geology of National
Academy of Sciences of Azerbaijan
Republic

32. Sabail district Executive Power of
Baku city

33.The Center of Seismological Service
of Azerbaijan Republic

34. Yasama district Center of Hygiene

of

Finances of

and Epidemic Sciences of Baku city

35. Supreme Court of Azerbaijan
Republic

36. The Ministry of Internal Affairs of
Azerbaijan Republic

37. The Ministry of Taxes of Azerbaijan
Republic

38. The Prosecutor office of Azerbaijan
Republic

39. "Azertunel” Constructive Joint-Stock
Company

40. Azerbaijan State Administration of
Marine Navigation

The analysis of obtained materials shows
that the most closed institutions to the pub-
lic are urban and rural executive power
bodies. The security policemen do not per-
mit to enter into the offices or collect the
information; the replies to al the inquiries
are made in a rude manner.

For example, the monitoring group,
which had applied (verbally to Yasamal dis-
trict executive power of Baku city, faced
the rude and unethical replies from the side
of police. The results of the researches
showed that the municipalities were more
open to the monitoring group in compari-
son with governmental bodies and the
municipalities approached the inquiries
with more responsibility.

There werereceived only 19 repliesto the
submitted 40 verbal inquiries for open
information from the officials. The rest 21
cases were elther refusalsto respond or ref-
erence to the other date to answer, but there
was no further feedback. 19 inquiries were
accepted: 17 of them were replied in time,
2 of them were replied after the date to
respond. In 12 cases the replies contained
the complete requested information, in 7
cases - the provided information was par-
tial.



During the monitoring, there were obsta-
cles (police post or specia security) in 80%
of the visited bodies. In 40% of these insti-
tutions it is necessary to get specia permis-
sion in order to enter the building after
passing through the obstacle. In 60% it is
possible to enter the building by getting the
permission from the police or security rep-
resentatives, standing at the entrance. In the
second case, the police and special repre-
sentatives often ask the visitors about the
reasons for the intention to enter and they
are not satisfied with the answers, they do
not alow the person(s) to enter. In most

cases, the special permission is received
over the phone from the official, who is to
be visited. In the overwhelming majority of
cases the official does not answer to inter-
nal phone call or the people under his obe-
dience (e.g. assistant, secretary, etc.)
answer to the phone call. In the most insti-
tutions of state and local governing the sit-
uation with receipt of citizens is not satis-
factory. Though the high rank governmen-
tal bodies (e.g. ministries) have nice recep-
tion rooms, the majority of local (or lower)
structures of the bodies do not have the
receptions at al.
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THE WRITTEN INQUIRIES
OF THE ORGANIZATION

During July-August the Citizens Labor Rights Protection League sent written test
inquiries to the institutions of state and local governing. The inquiries requested the infor-
mation keeper to provide the open type of information. The inquiries were sent on the offi-
cia blank of the organization and were stamped. The inquiries were worked out in avery
careful way and requested concrete information. At the end of the letter it was noted that
the requested information was of open type and there was given the list of norms, provid-
ing the organization with the right to obtain the information (Constitution, relevant inter-
national norms, concrete articles of relevant laws).

Totally, the written inquiries for obtaining information were sent to 27 addresses. The
inquiries were sent to 14 bodies of central and executive power, including the Presidential
Machinery and the Cabinet, Milli Mgjlis of Azerbaijan Republic (1 letter), Baku city exec-
utive power, 6 district courts of Baku city and 5 district municipalities of Baku city. The
inquiries were made with the reference to the article 10 of the European Convention on
Human Rights, article 19 of the International Covenant on Civil and Political Rights,
Orkhus Convention, the laws of Azerbaijan Republic on Obtaining Environmental
Information, on Considering the Citizens Applications, on Freedom of Information. The
appealed ingtitutions were as the following:

1. The State Road Police office of the Ministry of Internal Affairs of Azerbaijan
Republic

2. The State Customs Committee of Azerbaijan Republic

3. "Azersu" State Company

4. The Ministry of Labor and Socia Protection of the Population of Azerbaijan Republic

5. The Ministry of Health of Azerbaijan Republic

6. Machinery of Milli Mgjlis of Azerbaijan Republic

7. Baku city Executive Power

8. The Ministry of Ecology and Natural Resources of Azerbaijan Republic
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9. The Ministry of Transport of Azerbaijan Republic

10. The Ministry of Communication and Information Technologies

11. The Presidential Machinery of Azerbaijan Republic

12. The Ministry of Finances of Azerbaijan Republic

13. The State Social Protection Fund of Azerbaijan Republic

14. The State Committee on Land and Mapmaking of Azerbaijan Republic

15. The Executive Administration of Court Decision of Azerbaijan Republic

16. The Ministry of Ecology and Natural Resources of Azerbaijan Republic
(for the second time)

17. Nasimi district Municipality of Baku city

18. Sabail district Municipality of Baku city

19. Narimanov district Municipality of Baku city

20. Khatai district Municipality of Baku city

21. Binegedi district Municipality of Baku city

22. Binegedi district Court of Baku city

23. Nasimi district Court of Baku city

24. Yasama district Court of Baku city

25. Sabail district Court of Baku city

26. Narimanov district Court of Baku city

27. Khatai district Court of Baku city

The written inquiries were submitted directly to the above listed bodies and the copy
was confirmed about the acceptance of the document. The person, making the inquiry reg-
istered the observations on the rules of accepting theinquiries. The results were as the fol -
lowing:

The written inquires were The written inquires

replied in the written form No reply was received were replied verbally

17 8 2

The quality of provided information in the replies
Totally 17 replies

The requested The requested infor- The submitted
. e mation was provided | The reply contained information was
information was . . . -
completely provided partially (not givenin| indirect refusal re-sent
the complete form) to the relevant body
9 4 3 1

The timeframe of replies to inquiries
Totally 17 replies

The replies were received within the The replies were received after the
timeframe, defined by the legidlation timeframe, defined by the legidlation

13 4
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The Ministry of Communication and
Information Technologies was requested
for 2 different datain the inquiry letter. The
Ministry replied to the organization within
the supposed timeframe. The reply con-
tained the information for one question and
for the second question the organization
was referred to the other governmental
body, which possesses that information.
Theinquiry sent to the Ministry of Finances
was referred to the relevant body and the
organization was notified about it in written
form. The inquiry sent to the Ministry of
Transport was responded twice by two dif-
ferent departments.

The State Road Police Office invited a
representative of the organization to the
office, specified the content of the request-
ed information and submitted the written
reply to the organization within the time-
frame, determined by the legidation.

"Azersu" State Company made a phone
call to the organization to give the partial
reply verbally and noted the necessity for
extratimeto prepare the requested informa-
tion as soon as it was ready. However the
organization did not receive any further
information from them. The Presidential
Machinery of Azerbaijan Republic made a
phone call to the organization connected
with the inquiry and informed that the
requested information would be published
at the end of the year.

There was observed a serious problem at
submitting the inquiries. Though the infor-
mation was sent to the organizations within
the timeframe, determined by legislation;
the organization received the replies much
later. Although the distance was quite little,
the reply-letters were kept in the post office
for a while and then sent to organization.
The newly adopted law does not specify
how to calculate the timeframes either. In
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other words, it is still an open question if
the timeframe must be calculated from the
moment when the organization sent the
inquiry or from the moment when the
inquiry for information reaches the
addressee.

The 16 of the written inquiries were sent
to the central and local executive power and
Milli Mgjlis, 6 inquiries - to courts, 5 - to
the institutions of state and local governing.
In the first case from 16 inquiries - 10 were
replied; in the second case from 6 inquiries
- 2 were replied; in the third case from 5
inquiries - 3 were replied. The reply to the
inquiry, received from Baku city executive
power is to be remarked. The reply was
written in a rude and illiterate manner and
there was indirect refusal for information.

The results of the written test inquiries,
made by the organization itself differed
from other inquiries (made by journalists
and citizens). The institutions of state and
local governing approached more seriously
to the inquiries of the organization and the
replies contained more comprehensive
information. According to the experts opin-
ion the reasons are: literate content of
inquiries, image of the organization and the
reminder at the end of the letter about the
legal right of the organization to get the
information.

As it was mentioned above, the written
inquiries were submitted through visiting
the building of the institutions of state and
local governing. It was impossible to sub-
mit the inquiry personally only to 6 district
courts of Baku city. The courts refused to
accept the written inquiries, therefore, the
letters were sent by post.

Theinquiries, submitted to the municipal-
ities were accepted without any problems.
Only the Binegedi district Municipality of
Baku city did not accept the inquiry,



explaining "we do not accept the letters
from public unions and do not reply to
them". However there was received a writ-
ten reply to the inquiry, sent by post and it
contained indirect refusal to provide the
information.

There is no registration or acceptance of
the letters in Milli Mgjlis of Azerbaijan
Republic. The letters are thrown to the spe-
cial box.

In the Cabinet, the acceptance of the let-
ters of citizens, natural and juridical per-
sons is organized very badly. The reception

is small and without proper conditions.

The Binegedi district court of Baku city
treats the people particularly rudely while
accepting the inquiries.

The acceptance of inquiries at
Presidential Machinery is organized prop-
erly.

Some of the ministries have not specified
structure or person, who is in charge of
accepting the inquiries. In such institutions,
asarule, the police representative, standing
at the entrance is accepting the inquiries.
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THE SUBMISSION OF
JOURNALISTS" INQUIRIES

During August-September two journalists,
attracted by the organization to the monitor-
ing process, submitted verbal and written
inquiries to different institutions of state and
local governing with the goal to obtain open
type of information, which did not belong to
the legally categorized information with
restricted access, including state secret infor-
mation.

The journalists were the employees of pro-
oppositional newspapers. The attraction of the
journalists of pro-oppositional press outlets
was aimed at determining the approach of
officias of institutions of state and local gov-
erning toward mass media outlets in regards
with their political standpoint. Indeed, the
results of monitoring gave enough grounds to
conclude that in Azerbaijan Republic the offi-
cias of the ingtitutions of state and local gov-
erning make discriminations even at times of
giving information. These officials cooperate
closely with pro-governmental mass media
outlets and, on the contrary, have unfriendly
relations with the mass media outlets of non-
governmental position and, regardless of law
violation - they do not provide them with the
requested information.
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The written inquiries were sent to the
following bodies:

1. The Ministry of Ecology and Natura
Resources of Azerbaijan Republic

2. The Presidential Machinery of Azerbai-
jan Republic

3. The Ministry of Health of Azerbaijan Re-
public

4. The Ministry of Justice of Azerbaijan
Republic

5. The Office of Passport Registration in the
Ministry of Internal Affairs

6. The Ministry of Defense of Azerbaijan
Republic

7. The State Statistics Committee of Azer-
baijan Republic

8. Baku Underground

9. The State Road Police office of the
Ministry of Internal Affairs of Azerbaijan
Republic

10. The State Customs Committee of
Azerbaijan Republic

11. The Ministry of Agriculture of

Azerbaijan Republic
12. Yasamal district Municipality of Baku
city



13. Nasimi district Municipality of Baku
city

14. Sabail district Municipality of Baku city

15. Narimanov district Municipality of
Baku city

16. Binegedi district Municipality of Baku
city

17. The Standing Committee on Regional
Affairsin Milli Mgjlis of Azerbaijan
Republic

18. The State Commission on Emergency

19. Baku Sanitary Quarantine Revision

20. The State Committee on Land and
Mapmaking of Azerbaijan Republic

21. The Association of Blind Handicapped

22. The State Frontier Service

23. The Republican Center of Hygiene and
Epidemic Sciences of the Ministry of
Health

24. The Cabinet of Azerbaijan Republic

25. The Ministry of Finances of Azerbaijan
Republic

26. Baku Sewerage Service

27. Baku Heating Administration

28. The Ministry of Foreign Affairs of
Azerbaijan Republic

29. The Consulate Department of the
Ministry of Foreign Affairs

30. The Ministry of Communication and
Information Technologies

31. The Manufacturing Union of Baku
Telephone Communication of
the Ministry of Communication
and Information Technologies

32. The Department on Struggle against
Corruption

33. Baku city Executive Power

34. Yasamal district Executive Power of
Baku city

35. Nizami district Executive Power
of Baku city

36. Khatai district Executive Power of
Baku city

37. Azizbeyov district Executive Power
of Baku city

38. Nasimi district Executive Power
of Baku city

39. The State Committee of Construction
and Architecture

40. The Ministry of Taxes of Azerbaijan
Republic

41. National Bank of Azerbaijan Republic

42."Azerigaz" State Close Corporation

The written inquiries were sent to the
following institutions:

1. The Ministry of Labor and Social
Protection of the Population
of Azerbaijan Republic
2. Baku city Executive Power
3. Baku Underground
4. The State Oil Company of Azerbaijan
Republic
5. The Ministry of Health of Azerbaijan
Republic
6. The State Committee on Statistics of
Azerbaijan Republic
7."Azersu" State Company
8. The State Frontier Service
9. Yasamal district Municipality of
Baku city
10. Nasimi district Municipality of Baku
city
11. Sabail district Municipality of Baku city
12. Narimanov district Municipality of
Baku city
13. Binegedi district Municipality of
Baku city
14. Binegedi district Court of Baku city
15. Nasimi district Court of Baku city
16. Yasamal district Court of Baku city
17. Sabail district Court of Baku city
18. Narimanov district Court of Baku city
19. Khatai district Court of Baku city
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The results are absolutely different from the
results of written inquiries, sent by organiza-
tion. For example, only 4 of the written
inquiries, sent by journalists, were replied
within the legal timeframe. 2 of these replies
were satisfactory, in one case there was verbal
reply to written inquiry and in the other case
there was no reply under the pretext of not
possessing the requested information. In one
more case, the reply was received after the
timeframe, determined by the legislation and
the reply was not satisfactory.

In all other cases, the inquiries were not
replied at al. Although the officials must
either provide the inquirer with the informa-
tion or the give well-grounded refusals. For
example, Ali Akhundov - an employee of the
Ministry of Labor and Social Protection of
Population was submitted the written inquiry
about the provision of the disabled with the
flat and there was no reply for further 2
months. The written inquiry for open type of
information was submitted to Ali Akhundov
personally on 4 August 2005. Having waited
for the reply within a month (until 31 August
2005) we made phone call on 30-31 August to
learn the reason of silence, but nobody in the
ministry wanted to spesk over the phone.
There were no replies or refusals received
from Baku city Executive Power, Chief
Administration of Architecture and Town-
Planning, Baku Underground, the Ministry of
Hedlth, the State Oil Company, "Azersu"
State Company and others, which had been
sent written inquiries.

It should be noted that none of the inquiries,
addressed to district courts, were responded.
By the end of September there had not been
received any reply from Binegedi district
court (to the inquiry dated on 13.09.2005),
Nasimi district court (to the inquiry dated on
14.09.2005), Khatai district court (to the
inquiry dated on 14.09.2005), Yasamal dis-
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trict court (to the inquiry dated on
13.09.2005) and Sabail district court (to the
inquiry dated on 13.09.2005). Thus during the
monitoring period a very few, i.e. 4 written
replies were received in response to 19 writ-
ten inquiries of thejournalists. 2 of them were
detailed and long, one did not completely
cover the inquiry, the forth reply contained
refusal to give the information. The big per-
centage of inquiries (both immediate and to
be replied maximum within 1 month) were
not responded at all.

There were a so serious problems related to
the 42 verbal inquiries of journalists. The typ-
ical problems of verbal inquiries are absence
of officias at their work places, no reply to
phone call, impossibility to get received by
the official. In a number of ministries, espe-
cially force ministries, the information can
only be recelved from the press services.
Even if the apply is made to the district
departments of the ministries, the local offi-
cias recommend to apply to the press service
of the ministry for some information. But the
press services of these ministries either do not
possess the requested information, or find dif-
ferent pretexts not to give it. During the ver-
bal inquiries period it was determined that the
majority of governmental bodies do not have
telephone at all or have only internal commu-
nication telephone. During the monitoring
period, from 42 verbal inquiries: 9 were com-
pletely responded, 5 were partially responded,
6 were refused for information without any
serious grounds. In other cases the inquiries
were accepted, but it was impossibleto get in
touch with the responsible person for the
reply further on. 10 of the inquiries were
immediate ones, i.e. getting meaningless at
delayed reply. None of these inquiries were
responded within 24 hours, supposed by the
legidation.



MONITORING OF THE PRESS

Another monitoring tool, applied during
the monitoring process of obtaining infor-
mation from governmental institutions of
state and local governing and availability of
access to governmental information
resources, was the monitoring of press. For
3 months, 3 leading press outlets had been
monitored and the information of activities
of institutions of state and local governing,
published on the pages of that outlet, had
been registered.

The following press outlets were moni-
tored:

1. ""525-ci gazet™ - is a daily newspaper,
the circulation on the work days is 2525,
on weekend - 4325. It has the web page.
It is the independent newspaper.

2. "Echo™ - is a daily newspaper, the
circulation on the work days is 6000, on
weekend - 9000, is published in Russian
language. It has the web page. It is the
independent and neutral newspaper.

3. "Azadlig" - is a daily newspaper, the
circulation is 6746. It has the web page.
It is the independent newspaper from
juridical standpoint. The position is pro-
oppositional.

The monitoring started on 2 August 2005
and ended on 31 October 2005.

During this period, the monitored news-
papers totally published 784 articles on the
activity of institutions of state and local
governing. The breakdown of the materials
is as the following:

""525-ci qazet" newspaper - 341
"Echo' newspaper - 197
"Azadlig" newspaper - 246

The information, received directly
from the institutions of state and
local governing

These materials, published in press out-
lets, were obtained from the institutions of
state and local governing by means of ver-
bal and written inquiries. During the moni-
toring period the total number of such infor-
mation, published in these newspapers were
347. The breakdown is as the following:

""525-ci qazet" newspaper - 156
"Echo' newspaper - 123
""Azadlig" newspaper - 68
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105 of the materials, published in the
monitored newspapers, were received from
other institutions. The breakdown is as the
following:

""525-ci qazet" newspaper - 19
"Echo™ newspaper - 12
"Azadlig" newspaper - 74

332 of the materials, published in the
monitored press outlets, were the informa-
tion transferred or made public in some
form by the institutions of state and local
governing. The breakdown of these materi-
asis:

""525-ci qazet" newspaper - 166
"Echo™ newspaper - 62
"Azadlig" newspaper - 104

19 of 105 materials, received from other
institutions, were inquired for confirmation
in the relevant institutions of state and local
governing directly before being published.
The breakdown is.
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""525-ci qazet' newspaper - 5

"Echo™ newspaper - 1

"Azadlig" newspaper - 13

5 of the inquiries, sent for confirmation to
the relevant institutions, were not replied.

As a result of monitoring it was deter-
mined that a significant part of the pub-
lished materials, related to the activity of
ingtitutions of state and local governing
have news nature. The monitoring showed
that only 19 of 105 information were
requested for confirmation from the rele-
vant institution for the reason of non-gov-
ernmental sources of information (in some
cases the source prefers to be kept secret).

In addition, the monitored press outlets
contained lots of incoming complaints of
the activity of institutions of state and local
governing. However, within the framework
of this monitoring, these types of materials
were not registered. There are reflected
subjective thoughts on officials willfulness
and illegal actions of some institutions in
such materials.



SURVEY ON THE ACCESS TO
THE STATE INFORMATIONAL
RESOURSES, GOVERNEMENTAL
AND MUNICIPAL BODIES

In the survey conducted by the Citizens
Labour Rights Protection League on
October 10-16, 2005, participated 99 peo-
ple. Out of the survey participants there
were 31 journdlists, 50 activists of non-
governmental organizations, 11 experts and
7 representatives of other professional
occupations. All the survey participants
have experience in applying for informa-
tion to the governmental and municipal
bodies. At the same time al of them have
their own experience in acquisition of
information, which as showed our survey
differsfirst of all depending on the respon-
dents professional occupation.

7% Survey Participants

1%

31%

@ Journalist

m NGO activists
0 Experts

0 Other

51%

Hence, the differences in approaches
were identified at the beginning of the sur-

vey in relation to the methods, which are
used by respondents to get information
from governmental and municipa authori-
ties. According to the survey, journalists
prefer to request information by phone calls
(69%), then to attend governmental and
municipal bodies personally (16%), to
leave requests and applications personaly
(5%), to send them by post services (5%)
and send an authorized representative (5%).

Differently from journalist, NGO
activists do not give the great preference to
some particular method, they more fre-
gquently use phone calls (34%), leaving
requests and applications personally (25%),
personal visit to the governmental and
municipal bodies (18%), requests and
applications sent by postal services (14%),
acquiring information though trustworthy
representatives (8%), one person had expe-
rience in using electronic mail to apply for
information. One of the NGO activistsindi-
cated that he gets important information
through persona networks or by paying
bribes.

Experts in their turn give amost equal
preference to the phone calls (37%) and
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personal visits (33%). Rarer they leave
requests and applications personally or
send them by post and use authorized inter-
mediaries.

Among the representatives of the differ-
ent professions equal preference was given
to the phone call methods (28%), personal
visits (27%), requests and applications |eft
personally (27%), one person applied for
information by post and another person by
electronic mail.
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The maority of the respondents (81%
from the total number of the survey partic-
ipants) pointed out that information
received by them from governmental and
municipal bodieswas incomplete. Only 7%
of the respondents consider the received
information to be in a full volume.
However, 12 % of the survey participants
noted that they were denied of information.

From the comparative analyses of the
responses about quality of information
received from governmental and municipal
bodies, one may notice, that the most satis-
fied by its quality were experts (18%),
whereas the least satisfied are journalists

(3%). The attempts of the experts to get
information were turned down rarer than
those of the rest of the survey participants
(9%). The more frequent rejections from
governmental and municipal bodies were
addressed to the activists of the NGOs
(15%). At the same time all representatives
of the other professions (7 person) indicat-
ed that they were able to receive only
incomplete information.

The next question, which showed variety
of the respondents opinion grouped in
accordance with occupation, was touching
upon the time wasted to acquire informa-
tion.

The majority of the journalists - survey
participants usually spend several days to
get the requested information (81%), only
two journalists stated other versions. one of
them usually waits for 2 weeks, the other
more than a month.
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Contrary to them, NGO activists did not
expressed solidarity while answering this
question. So, 43% of NGO activists receive
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answers usually within several days, 11%
within 2 weeks, 23% within a month, 13%
of NGO activists have to wait for more than
a month. Experts usually get info within a
few days (50%). Several experts (3 per-
sons) noted that they have to wait for two
weeks and more than a month.

13 % of the total number of respondents
showed their own version of the answer.
More often sounded variant was that, the
time spent for getting information from
governmental and municipal bodies
depends mainly on the nature of the infor-
mation (9 persons), on the environment of
the governmental and municipal bodies (3
persons). One of the journalists stated that,
if officials are willing to disclose informa-
tion, it takes several minutes, but very often
it istotally concealed.

The variations in the answer to the ques-
tion about time spent for information
enquiry is directly connected with question
about the methods used for acquiring infor-
mation. As it was described above, journal-
ists prefer request information by phone
and seldom visit officials personally and
apply for information in written form.
Using this first preferable method it is pos-
sible to get information within severa min-
utes, even if it will be not in afull volume,
what was mentioned in the answer to the
question #6 by 85% of journalists. The sim-
ilar situation was identified with experts -
participants of the current survey. As they
give preference to phone calls and personal
vigits, it takes them from several days to
two weeks to get the required information.

Taking into account the fact that NGO
activists often use applications and
requests, which are passed either personal-
ly or by postal service to the governmental
and municipal bodies, the most frequent
sounded versions on the timeliness were:

one month (24%), more than a month
(13%), two weeks (11%).

Representatives of other professions usu-
aly get information within several days. In
the equal share sounded answers that infor-
mation is given within two weeks, one
month and more than a month. This picture
is directly connected with answers to the
guestion about methods, when representa-
tives of other occupations claimed to prefer
phone calls, persona visits and sending
requests, applications.

At the same time the answers to the ques-
tion: "How accessible are governmental
and municipal authorities when you visit
them prsonally?" are overlapping irrespec-
tive of the professional occupation of the
survey participants. In total 10% of the
respondents claimed that usually they are
not alowed to enter the building, 29%
showed that they could enter the building,
but were not allowed to visit official, 52%
finally managed to be accepted by the offi-
cial, but after overcoming of the serious
obstacles, and only 8% of the participants
stated that they are attending officials with-
out any problems.

One of the representatives of the non-
governmental organization noted his own
answer: "If the state institution is 'closed'

Could visit
official

Was not
allowed to
without any enter the

problems

Could enter
the building
but was not
allowed to
visit afficial
28%

Could visit
official after
overcoming
of the certain
obstacles

52%
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for vigits, | try to apply there with written
requests, in the 'opened' institutions | try to
use official reception hours'.

Asit is shown in the table below, the per-
centage is approximately proportiona irre-
spective of the respondents professional
occupation. The only exception are experts,
the majority of whom claimed that they can
visit officials after overcoming of the cer-
tain difficulties (50%) and (40%) visit offi-
cial without any problems. None of them
did face any problems with access to the
building and only one expert could not
attend official.
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The answers about motivation of the
denia of information also to great extent
overlap irrespective of the professional
occupation of respondents. 17% of the sur-
vey participants could not get the required
information as it was claimed to be of a
confidential character, 16% were referred
to the higher rank institutions and officials,
30% could not get information because of
the busyness of the officials, and 31% were
denied of information without any com-
ments. In the mean time experts more often
get negative response grounded on the con-
fidentiality of information, but NGO
activists were more frequently referred to
other institutions. Two representatives of
the non-governmental sectors showed that
they never were turned down while apply-
ing for information. Other variations of the
own answers to this question are the fol-
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lowing: "some officials demand permission
of the higher rank official to disclose the
information”, "officialstry to shuffle off the
responsibility to another officials’,
"depending on the mood of officials may
provide information or not", "officials
express different groundless causes in order
not to give information”. The table below
shows the comparative data on denia of
information to the representatives of differ-
ent sectors.
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Very interesting picture was revealed in
the answers to the question whether respon-
dents applied somewhere to restore their
right to information in case of negative
response from the governmental and
municipa authorities. The majority of the
respondents (60%) declared that they did
not apply to anywhere. However, the more
active in this direction were activists of the
NGOs, 43% of them applied to the higher
authorities, 14% to the court. To compare
only 12% of journalists applied to the high-
er authorities and 6% to the court, and non
of the experts participants of the survey
considered that their rights might be
restored. Other variations of the answer
included application to the press, police,
however, neither of them gave positive
results. Two of respondents indicated that
applications are not giving any effects and
they "do not believe that it will bring any
results’. This opinion is confirmed by the
answer to the next question about success-



fulness of the applications to the court. As
follows from the answers of respondents
none of them could achieve restoration of
their right to information.
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Also respondents expressed interesting
variations of the opinions about the rela
tionships between officials and citizens.
Only one person from each group noted
that any citizen could get any information
upon request. However, the other variants
of the answer were not so unanimous
among representatives of different profes-
sions.

Hence, journalists consider that citizen
more likely will not get any concrete infor-
mation - 44%, 38% connect this to the per-
sonal attitude of the officials, 9% consider
that information is given depending on the
social status of the applicant.

Unlike them NGOs activists see the prob-
lem first of all in discrimination of the citi-
zens based on their social status (39%),
29% of the activists do not believe that cit-
izens get any concrete information, and
27% consider that different officials

Opinions sounded among the own vari-
ants of the answers indicated that:
"Officials provide only that information,
which is in their own interests’, "Officials
try not to disclose any information to be on
asafe side”, "More often you get from offi-
cials disinformation”. Two respondents
agreed that the relationships between offi-
cials and citizens are non-friendly and
unegual: "Officias look upon the citizens
from upside down".

The next question was about the relation-
ships between officials and people, who
have to apply for information because of
their professional occupation (journalists,
NGO activists and experts).

The majority of journalists agreed that
these relationships might be characterized
as non-friendly (28%), equal share (23%)
was given for partnership and officialy
restrained. 23% of journalists did not know
the answer and one person presented his
own variant of the answer that: "Officials
don't want to have any kind of relationships
with journalists”.

The majority of the employers of the non-
governmental sector (28%) consider that
the relationships between them and offi-
cials might be evaluated as officially
restrained, 26% of them think relationships
are non-friendly, 22% believe that they
might be characterized as partnership rela-
tions. And 20% of the NGO activists

approach citizens differently.

Experts, first of all, put responsi-
bility on officials and on their per-
sonal attitudes to the citizens
(55%), and equal number of the
experts noted variants that citizens
usually are not provided with any
information and that information
IS given depending on the social
status of the applicant.
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expressed difficulty in answering the ques-
tion. Other variations of the answers of the
representatives of the non-governmental
sector were the opinions that "relations
depend on the persona linkages with the
applicant”" and "relations are of non-official
character".

The majority of the experts consider that
the current relationships are non-friendly
(37%), 18% stated they are based on part-
nership, 9% consider them to be distantly
formal. However, 27% experts had difficul -
ties in answering this question. As other
variant of the answer, one of expert noted
that: "Relationships are not fully estab-
lished yet, but I wish them to be on the part-
nership level".

The majority of the representatives of
other professions consider the relationships
to be non-friendly. One person noted vari-
ant that relationships are of a partnership
character. Other variations of the answers
included followings: "They (officials and
journalists, experts, NGO activists) show
the mutual interest to each other",
"Everything depends on the persona fea-
tures of the parties’.

select answer from the given variants or
present their own. And the mgjority of the
respondents chose the last option and used
this opportunity to express their own opin-
ion.

Half of the journalists-participants con-
sider that the main obstacle to cooperation
isinclination of the officials to conceal the
existing facts. 29% of the journalists con-
Sider as a problem persona characteristics
of the state officials, 15% showed the regu-
lations from the higher authorities to avoid
such meetings and 3% of journalists con-
sider as a problem non-professionalism of
the applicants themselves. Among their
own variations of the answers sounded
opinions that "officias still thinks about
Mass Media in the terms which dates back
to 1980th", and "officials try to conceal all
the facts especially, if they are negative'.

Opinions of the representatives of the
non-governmental sector almost in equal
share distributed around the following vari-
ants of answers: 27% -personal features of
the officials, 28% - obstacles are inclination
of the officials to conceal the existent facts,
28% - instructions of the higher rank
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authorities on undesirability of
the contacts. 12% of the NGO
activists consider that the prob-
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lem is non-professionalism of
the applicants themselves. One
of the NGO activists showed
that development of the rela-
tionships is hindered by the
sum of all above-mentioned
factors. Other variations of the

Other key question of the current survey
touched on the causes, which impede coop-
eration between officials and people, who
apply to them for information. While
answering this question respondents could
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answers were the followings:
"The relationships can not be build up as
there is no trust and no initiative from the
officials to establish it", "There are no civil
relationships established yet, there is no
equality, observation of the laws and equal



accountability before the court", "The
greatest problems are the authorities'.

Experts consider as an obstacle, in the
first place, personal characters of the offi-
cias (34%), then willingness to conceal
the existent facts (24%), instructions of the
higher-rank authorities to avoid the
unwanted contacts (18%) and finally non-
professionalism of the applicants for infor-
mation (18%). One of the experts noted that
"sometimes officials are not ready to
answer the given question".

Representatives of other professions
noted only two variants of the answers
given in the questionnaire. The majority of
them considered that the biggest concernis
willingness to conceal the existent facts,
less of them pointed to the personal charac-
teristics of the officials. One person stated
that he does not know the answer to this
question. Other own variants of the answer
werethe followings: " The cause is non-pro-
fessionalism of the both sides’,
"Everything depends on the information
and how it will be further used".

(53%). 40% stated that they do not have the
complete information about this, 3% do not
have information at all and 4% had difficul-
ty in answering this question.

However, when the answers are consid-
ered separately based on the occupation of
the respondents, the picture is that the
biggest share of the respondents, who are
aware of the mechanisms are NGO activists
(66%). 24 % of the representatives of the
non-governmental sector admitted that
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While answering the next question about
acquai ntance with the existent mechanisms
of requesting information from governmen-
tal and municipal authorities, the maority
of the respondents responded positively

tives of other pro-
fessions acknowledged that they do not
have complete information (53%, 55% and
71% accordingly). 41% of journalists noted
that are sufficiently acquainted with exis-
tent mechanisms. One journalist admitted
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that he did not have information, and anoth-
er journalist had difficulty in answering the
question. None of the experts and represen-
tatives of other professions pointed that
they do not have information on this issue.
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Respondents irrespective of professional
occupation generaly agreed on the impor-
tance of the enforcement of the existent

legal mechanisms and creation of the new
ones, to protect citizen's right to informa-
tion from governmental and municipal
authorities. Hence, 76% of respondents
replied "Yes, very important”, 16% consid-
er that these legal guarantees are desirable,
and only 8% of the respondents consider
that it is not important as will not make any
real changes.

The survey was conducted among 99
respondents, out of whom 33 were women
and 66 men. The majority of the partici-
pants (29%) were in between of 25 and 34
years old, 18% were from 18 to 24 years
old, 23% from 35 to 44 years old, 20%
from 45 to 54 years old, and 10% of respon-
dents were above 55.
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3 18-24 years old
[ 25-34 years old
[]35-44years old

[145-54 years old

29%
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FINAL OPINION

ON THE MONITORING ON
OBTAINING INFORMATION
FROM THE INSTITUTIONS OF
STATE AND LOCAL GOVERNING
AND AVAILABILITY OF THE
ACCESS TO GOVERNMENTAL
INFORMATION RESOURCES

The results of the monitoring, conducted
due to various tools, were included to the
monitoring report separately. The results
reflect the conducted research objectively
and, in this regard, the obtained results do
not contain much information on the evalu-
ation of the results of existing situation.
Therefore, below we bring to your attention
the lawyers generalized opinion on the
results of researches, conducted by differ-
ent monitoring groups.

The article 50 of the Constitution of
Azerbaijan Republic reflects everyone's
right to obtain the information freely. It
makes sense to note that this clause is not
declarative, because first of all, this
Constitutional clause has direct legal force;
second, there exists a number of legislative
and normative acts, containing the concrete
mechanisms on this law.

During the implementation of the moni-
toring on evaluation of the access to infor-
mation, kept by the institutions of state and
local governing in the country - the study of
the existing situation was realized mainly in
two directions. One of them was learning

the real situation of existing legislation,
including its correspondence to the interna-
tional standards; and the second, to evalu-
ate the access to information, kept by
institutions of state and local governing
in the country.

At the sametime, the existing situation on
obtaining information, reflected both in
legidative acts and in practice was evaluat-
ed within the framework of principles,
which had been defined on the basis of
modern standards. These principles are as
the following:

® Availability and openness of informa
tion for public access,

® Provision of security of an individual,
society and the government during
obtaining; preparing, transferring and
distributing the information;

® Public awareness of the activity of
institutions of state and local governing;

@ |_egality of obtaining, transferring and
spreading the information;

® Reliability, completeness and obje
tiveness of the provided information;
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® Protection of theright for information.

These very principles were the basis dur-
ing the evaluation of monitoring results,
conducted in al the directions.

During the monitoring process, there
were observed cases of restriction of infor-
mation in illegal and groundless way (or in
the way contradicting the international
standards) during creation of law and
norm or application of law and norms.
The observations show that certain proce-
dures and rules, maximum restricting the
information access, are deliberately includ-
ed into the relevant laws and norms even at
the stage of preparation and adoption. The
second case occurs during the application
of the law and normative act. The existing
law or norm is either not applied correctly
or is deliberately violated.

As a matter of fact, the conducted moni-
toring covers not the first, but the second
case or period, therefore the preparation
and adoption of the laws and normative acts
haven't been the objects of research.

Analysis of the legislative
and normative acts

Within the monitoring framework there
was made analysis of legidlative and nor-
mative acts, ensuring the information
access, as a result of which there was con-
sidered the level of provision and applica-
tion of the above mentioned principles in
comparison to norms. Having generalized
the results, it can be concluded:

® The existing legidation and normative
acts do not ensure the concrete mecha-
nisms for making the free access to and
openness of public information for all
the concerned. The law on freedom of
information is declarative and creates
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favorable conditions for officials not to
give the information. Though the law on
Mass Media Outlets relatively contains
some mechanisms, the conducted moni-
toring showed that any institutions of
state and local governing if they do not
want to give the information, can easily
ignore both the verbal and written
inquiries, including those, requesting
immediate information. They not only
refuse to reply the inquires of journalists
and editorial office without any grounds,
but also in most cases do not accept the
inquiry at all; sometimes they do not
reply at all, even if thereply containsthe
refusal. In such cases, they are not
exposed to any administrative punish-
ment or public reprimand. Though the
law on Environmental Information rela-
tively meets the standards of Orphus
Convention, the officials can easily vio-
late the requirements of the law during
its application and therefore, even the
law with concrete mechanisms does not
guarantee the access and openness to
information. It is not occasional that the
environmental information is among the
most closed types of information. The
local, foreign and international experts
repeatedly noted the imperfectness of
the law on state secret. This law helps
the officials not to give even the open
type of information. The law on struggle
against corruption, which started to be
applied since the beginning of 2005,
does not meet the international standards
and the law makes it possible to hide
certain information from the public and
from broad population. Other relevant
norms don't fully ensure the availability
of access to public information and its
openness. Unluckily, the law on obtain-
ing information, newly adopted by the



parliament, which meets some of inter-
national standards, including the rele-
vant international norms, joined by
Azerbaijan - does not create proper con-
ditions for full information access.

® |t was determined during the legisla-
tive analysis, that the principles of
"openness’ and "secrecy" were not
clearly defined on the level of legidative
and normative act. As a result, the nor-
mative acts do not fully ensure the secu-
rity of an individual, society and the
government during the time of obtain-
ing, preparing, transferring and spread-
ing of information. The law of freedom
of information includes the principles
"keeping the secrecy of everyone's pri-
vate and family information”, "protect-
ing the security of individual, society
and government” in a very declarative
manner. However, there were taken seri-
ous measures connected only with the
security of state information and the spe-
cial law was adopted.

® A newly adopted law (the Law on
Obtaining the Information) defined cer-
tain rules for making the information
about the activity of institutions of state
and local governing available to the
public.

® According to this law any person can
appea to the ingtitutions of state and
local governing to receive the informa-
tion. The law partialy defines the rules
and procedures of applying for and
obtaining the information. The law also
set the tasks for institutions of state and
local governing. According to the clause
of the law, the information keepers must
release the information they possess or
the information they obtained during
their public work in order to ensure the
public interest in more immediate and

easy way and to reduce the numerous
information inquiries. The law lists the
information to be released and defines
the rules of doing it. According to these
rules, the information must be available
through the internet information
resources, mass media and official pub-
lications. Along with having this law
entered into force, other legidative acts
must suppose punishment for officials.
If it happens the official who is to share
the information will approach to his /her
duty with more responsibility. The sup-
posed responsibility must rely on con-
crete mechanisms and have more serious
sanctions. The national Constitution
ensures the freedom for everyone to
seek, obtain, transfer, prepare and spread
the information in a legal way. And the
existing legislation defines the concrete
mechanisms and rules of implementing
this Constitutional clause. However, the
gapsin some norms, which are supposed
to ensure the legality of obtaining, trans-
ferring and spreading the information,
particularly in the law on state secret,
make the legality of getting the informa-
tion doubtful.

® Therelevant legidative actsaswell as
the law on obtaining the information -
newly adopted by the parliament, do not
ensure the reliability (its being correct
and objective) of the information to be
provided by the information keeper in
response to the inquiry or released in
accordance with the legidlation. It means
that if the information keeper distortsthe
information deliberately while passing
the information, there are no concrete
responsibilities, supposed for checking
the information for reliability as well as
against the official and institution, which
deliberately made the distortions. The
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official must ensure the reliability of the
information and must be responsible for
its reliability. The existing legidation
does not fully regulate such cases.

® One of the important issues, revealed
during the analysis of the legidation, is
the lack of measures in the legidation,
directed to protection of the right to get
the information. If the rights of the per-
son, who requested information, are vio-
lated, he/she can appeal to the court.
However, the Code on Administrative
Offences and the Criminal Code does
not suppose serious punishment for ille-
gal restriction or violation of the right to
get the information.

The opinion about the practical
parts of monitoring

The attempts of representatives of organ-
ization to obtain the open type of informa-
tion by means of visiting the institutions of
state and local governing or sending the
written inquiries, the activity of organiza-
tion to obtain the information through sub-
mitting the written inquiries, journalists
written and verbal inquiries - can be consid-
ered the activities, directed to practical part
of monitoring. It should be noted that the
application of this type of monitoring tools
gave extremely serious results. The appli-
cation of these tools raised the objective-
ness of monitoring results. The tools,
applied in this direction, in some way has
refuted not only the thoughts, formed in the
country for many years, but also the analy-
sis and reports of various international and
local organizations, and revealed different
truth, existing in this field. Among these
tools - the written inquiries, sent by the
organization to various institutions of state
and local governing gave unexpected
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results.

A number of governmental bodies seri-
ously approached the inquiries of organiza-
tion and sent the detailed and perfect infor-
mation to the mailing address of the organ-
ization within the legal timeframe. For
example, the inquiry sent to the Ministry of
Transport was replied by two different
departments of the ministry and the replies
tried to satisfy the organization'sinquiry. In
order to provide the organization with the
requested information properly, the State
Road Police of the Ministry of Internal
Affairs invited a representative of the
organization to the office, consulted with
him and submitted the requested informa-
tion first in verbal, and then, in written
form.

8 of 27 institutions, which had been sent
test inquiries, did not reply to the organiza-
tion at all. Nevertheless, the written
responses of 17 ingtitutions are evaluated
very positively, athough a part of these
replies were not satisfactory.

The written inquiries, sent by the organi-
zation, were prepared by high professional-
ism and at the end of every letter the
addressee-institution was reminded that the
requested information was of open type and
that institution had alegal obligation to pro-
vide theinformation. For thisvery reason, a
number of high level governmenta bodies
seriously approached to the inquiry. The
written test inquiries of the organization
revealed a number of issues, which were
not registered up to that time.

They were mainly the following:

® Though in many cases the problems
of access to information, kept by the
ingtitutions of state and local governing
are related to gaps and disadvantages of
the legidation; in addition to this prob-
lem and even more serious than this



problem is the weak tradition and prac-
tice of obtaining and releasing the infor-
mation in the country.

® The mgjority of inquiries, sent or sub-
mitted to the ingtitutions of state and
local governing are not composed liter-
ately. The person, addressed for infor-
mation cannot often understand what
concreteinformation heis asked for. The
level of skillson requesting the informa-
tion is aso very low in the country.

® Theinstitutions of state and local gov-
erning differentiate who is asking for the
information. The requested information
can be easily given to an organization,
individual, journalist or editorial office
and at the same time, the others can be
refused to get the same information. The
officials take into account the status of
the information inquirer in the society.
They treat differently the inquiries of
representatives of mass media outlets,
depending on the pro-oppositional or
pro-governmental position.

® The magjority of the representatives of
ingtitutions of state and local governing
do not realize the importance of the kept
information for the society. At the same
time, the most officials of institutions of
state and local governing, especially low
ranking regional officials, are unaware
of their legal duties and, therefore, do
not have a feeling of responsibility.
Among the institutions, which
approached ignorantly to the written
inquiries of the organization, the courts
and municipalities should be particularly
emphasized. The unawareness of munic-
ipalities of the existing legidation is
commonly admitted, but the juridical
illiteracy of the courts was realy unex-
pected.

Thus, none of the written inquiries, sub-
mitted to the district courts of Baku city
were accepted. The organization had to
send the letters by post. Only 6 of the
inquiries, sent to courts, were replied.

The number of replies to journalists
inquiries is even less. The critical pro-
oppositional position of mass media out-
lets, where the inquiring journalists were
from, influenced the results too.

The attitude toward the citizens inquiries
was more miserable. In many cases, the
representatives of the organization, acting
as ordinary citizens, were not allowed to
enter the building of institutions of state
and local governing at al; and they were
exposed to offences. The ordinary citizens
have fewer chances to get received by an
official or to make a phone call to him, in
comparison with representatives of mass
media outlets and NGO-s. In addition, the
officials misuse the people's unawareness
of the legislation. The requirements of the
law on Considering the Citizens Appeals
are serioudly violated. But the citizens' pos-
sibility of any legal action against the offi-
cial to restore the broken rightsis very lim-
ited.

According to the existing laws on
Freedom of Information, on Obtaining the
Environmental Information and on Mass
Media Outlets as well as the law on obtain-
ing the information, newly adopted by the
parliament, the content of the replies to be
provided by the official in response to the
inquiries can be as the following:

® theinquirer is provided with theinfor-
mation

® theinquirer isrefused the information
® the inquirer is notified about the
extension of timeframe for providing the
information.
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The relevant laws have the requirement
on each of the variants. The law on
Obtaining the Information, newly adopted
by Milli Mglis, gives the right to informa-
tion keeper to refuse the provision of infor-
mation in certain cases. For example,
according to the law, if theinquirer requests
the legally defined restricted type of infor-
mation, then he/she may be refused in its
provisions. The legislation reflects other
reasons for refusalstoo. But in all the cases,
the information keeper should reply to the
inquirer, explaining the reason of the
refusal in accordance with the legislation.

According to the new law, in some cases
the information keeper can extend the time-
frame for responding the inquiry. Theinfor-
mation keeper must justify the reason of
incapability to respond to inquiry within 7
days and must inform the inquirer about it
within 5 days. According to the law, "if the
information keeper receives too many
inquiries and if for this reason he/she needs
additional time to prepare the information,
or to study numerous documents for clari-
fying the information, then he/she may
extend the period of execution to extra 7
working days'. Thus, if these days coincide
with holidays, including the weekends, the
period can be 9 days.

The phrase if the information keeper
receives too many inquiries, reflected in
the law, gives the opportunity to officialsto
extend the timeframe of response to any
inquiry. The inquirer has not possibility to
check if the information keeper really
extended the timeframe for the reason of
receiving ""too many"" inquiries, and there-
fore, the legidlation openly creates the con-
ditions for officials willfulness. In reality,
the failure to respond theinquiry in timefor
the reason of receiving too many inquiries
is a technical issue and the provision of
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ingtitutions of state and local governing
with such aright on legidlative level - can-
not be considered a normal phenomenon.

In reality in Azerbaijan Republic there is
the fourth variant of practice connected
with obtaining the information from institu-
tions of state and local governing.
Regardless of being illegal, this variant is
quite wide spread. All the monitoring tools,
applied during practical part of the conduct-
ed monitoring, demonstrated it with objec-
tive indices. 72 of 128 inquiries, totally
made in al forms within the monitoring
framework, were replied at all. 43 of non-
replied inquires were journalists inquiries.
Therefore, it can be concluded that the offi-
cials are more unlikely to answer the
inquiries of mass media outlets. And the
main reason of it is highlighting the infor-
mation in mass media outlets, in other
words, making it available for broad public.
Another reason, revealed during this moni-
toring, is the pro-oppositional standing of
the press outlets, where the journalists were
from. It should be noted with regret that
such kinds of press outlets highlight and
comment the obtained information in
accordance with the standpoint of their edi-
torial office.

Thus, having generalized the practical
parts of monitoring, let us evaluate how
closely the institutions of state and local
governing follow the principles of legisa-
tion and practice:

® The existing conditions are practically
not favorable for citizens, organization
and press outlets to access the public
information and the release of these
kinds of information is not available for
the mentioned groups. The reaction of
officials to the submitted inquiries relies
on their views, instead of principle to
respect the law. In other words, if one of



the institutions of state and local govern-
ing repliesto the inquiry in perfect form,
the rest do not reply at al. For example,
the content of inquiries, sent to courts
and municipalities was the same.
However, some of the courts and munic-
ipalitiesreplied to inquiriesin satisfacto-
ry form, while others approached the
inquiriesin particular neglected manner.
It isincorrect to explain the existence of
such cases by imperfectness of existing
legislation. There is no guarantee of
non-occurrence of similar cases after the
adoption of the new law. The official can
easily violate any law and he/she is not
supposed to get punished for that.

® During the monitoring there was not
registered any case when the inquirer
had been refused for the sake of interest
of an individua and society. However,
none of the journalists' inquiries to the
Ministry of Defense was replied, though
the requested information was of open
type. In general, in the majority of cases
the force ministries of the country
attempt to explain the refusal for securi-
ty and military secret reasons, when they
are uneager to give the information.

® During the monitoring, al the repre-
sentatives of the organization, submit-
ting the inquiries as ordinary citizens,
journalists or on behalf of organization,
directly to the institutions of state and
local governing, also made observations
inside and outside the building (mainly
in reception and in general departments,
accepting the documents). In the majori-
ty of cases there were no special infor-
mation corners, boards or other informa-
tional tools in these institutions for
informing the public. Only some institu-
tions (e.g. Ministry of Justice) placed
some information (e.g. rules of register-

ing the juridical personsin the Ministry
of Justice) in the reception rooms.
Almost none of the institutions of state
and local governing prepared or spread
the guiding booklets or brochures on
their activity. The majority of institu-
tions do not have the web-pages either,
or when they have there is not informa-
tion placed for the interest of broad pub-
lic. For example, there is not board of
tariffs of directly paid services, provided
by the State Road Police of the Ministry
of Internal Affairsat the places. The web
page of thisinstitution contains only the
tariff of technical service of the automo-
biles. The State Customs Committee
uses all the means to hide the informa-
tion which is directly within the popula-
tion's interest, including the information
on custom tariffs. There was not
observed any information boards on
local taxes, prices of the land for rent or
prices for services in any of the institu-
tions of state and local governing. Thus
the level of people's awareness of
activity of institutions of state and
local governing is extremely low. The
existence of this phenomenon creates
big possibility for non-transparent activ-
ity and wide-spread corruption in these
institutions.

@ During monitoring the rights of orga-
nization's representatives to obtain the
information was rudely violated in a
number of institutions of state and local
governing. Thus, the courts refused to
accept the written inquiries at all and
treated the representatives of the organi-
zation who brought the inquiry, in avery
rude manner. In Binegedi district munic-
ipality, the inquirer was treated badly
because he was a representative of NGO
and he was told that there would not be
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given any information to such organiza-
tions. A worse attitude was applied to
people, acting as ordinary citizens. The
representatives which wanted to enter
the building of institutions of state and
local governing to get received by any
official or just to get some information
from the relevant structure, faced irony
or offence in the majority of cases and
were not allowed to the building. Baku
city Executive Power should be particu-
larly emphasized in this regard. This
institution even replied to the organiza-
tion's inquiry in a very illiterate and
ironic way (e.g. "it would be good if you
read the laws"). Thus, during the moni-
toring, in @ number of cases the insti-
tutions of state and local governing
neglected the legality of the right to
obtain the information and therefore,
seriously violated the existing legisla-
tion.

® As it as shown below, the legidlation
does not ensure the reliability of the
responses, received to the inquiries. This
phenomenon is openly observed in the
practice. During the monitoring period
there were the cases when the organiza-
tion made several inquiries for the same
information. In many cases, the reply
given to the written inquiry of the organ-
ization and those of journalists, were
absolutely different. It shows that the
officials can provide incorrect and non-
objective information by making it dis-
torted. Unfortunately there are no seri-
ous mechanisms in the legidation or
practice to prevent such cases.

® During monitoring period there was
observed the neglect in the high struc-
tures of institutions to the information
about the lower structures, which
refused to give the information. For

example, not having received any reply
from the district executive powers of
Baku city, the Central Execute Power of
Baku city was informed about thisigno-
rance, but it did not react either.
Regardless of being complained of the
court bodies, which had violated the law
in an open and rude manner, the Court
Juridical Council did not explain such
actions. The frozen state of court system
of the country cannot prevent the viola-
tion of the right to obtain the informa-
tion. The citizens of the country cannot
use any serious effective method to pro-
tect their rights, when they don't receive
the information on their interest.
Therefore, the protection of the right to
obtain the information remains to be
non-provided both in legislation and in
practice of the country.

A poll among the experts

One of the most important tools for mon-
itoring was a sociological poll, conducted
among the experts with the purpose to
determine the level of possible access to
governmental information resources and
the possibility to get the information
from governmental institutions of state
and local governing.

The poll was held by experienced sociol-
ogists and respondents were the experi-
enced experts. The results of the poll coin-
cided in many points with the practical part
of monitoring. The results of the survey
showed that imperfect legislation is not the
only factor preventing the obtaining of
information. Similarly to the results of
other monitoring tools, the poll confirmed
that the practice and tradition of obtaining
and giving the information is too weak in
the country. Moreover, the results of the



poll, like other monitoring tools, show that
it is often impossible to find or make a
phone call to the official, who possesses the
information. And this proves once more the
existence of the reason preventing the
access to information. This reason is the
structural problem. There is not a common
structure or responsible person, keeping al
the data, in the majority of institutions of
state and local governing - thisis a serious
obstacle for getting the information.
Besides, the results of the poll confirm that
the officials are not interested in providing
the journalists with the information.

The monitoring of the press

Another tool for evaluation was the moni-
toring of the press. Within the current proj-
ect the monitoring of pressis not considered
to be a main tool for objective evaluation.
The results of monitoring were just applied
for strengthening the results of other evalua-
tion tools. Stll, the monitoring of press
could reveal a number of issues.

One of the revealed facts is the different
approach of the institutions of state and local
governing toward different press outlets and
in the majority of casesthis approachis cru-
cia in the decision to give or not to give the
information or in what form to give it.

The analysis of the materials of monitor-
ing of press alows concluding that in some
cases there was no necessity to get the infor-
mation confirmed, in other cases there was
neglect of journalists or editorial office or
the preliminary awareness of impossibility
to specify the information.

Most journalists explain their non-applica-
tion to relevant the institutions of state and
local governing to specify the information,
received from the other source - by the dif-
ficulty or even impossibility to do it. Indeed

this thought is confirmed by other tools of
monitoring. The majority of officials are
unlikely to answer the inquiries; or it is
impossible to make a phone call or get
received by them. In other cases, there is
only one centralized body for obtaining the
information (e.g. the Press Service of MIA)
and this body does not possess the informa-
tion on the incidents, happening in other
structures.

Another serious problem is the problem of
reliability and transparency of the informa-
tion provided by the institutions of state and
local governing themselvesor highlighted in
mass media outlets.

In many cases the relevant body makes
purposeful distortion while releasing the
information and in reality, incorrect infor-
mation is spread. Or different bodiesrelease
different information, sometimes even con-
tradicting to one another, on some events.
For example, the information on landslip
cases, occurring in mountainous parts of
Baku was given by different governmental
bodies so differently even contradicting to
one another, that it made the population
confused about the issue. Unfortunately, in
such cases it is very difficult to determine
which of the spread information is correct.
Such cases are quite frequent even concern-
ing the information on peopl€e's health, secu-
rity and environment. The gaps in the law
on mass mediaand in other laws cannot pre-
vent the distribution of non-reliable non-
transparent information. One more problem
istheissue of passing the collected informa-
tion to the people by the press bodies. The
monitoring revealed that sometimes the
same information is highlighted differently
by various press outlets depending on their
affiliation. The existence of such cases
makes one doubt about the reliability of the
information.

49



THE REASONS, CAUSING THE
PREVENTION OF GETTING
INFORMATION, WHICH WERE
DETERMINED IN RESULT

OF MONITORING

The monitoring, conducted within the
project framework, determined not only the
general dSituation with the possibility of
obtaining the information from the infor-
mation keeper - the institutions of state and
local governing, but also revealed the rea-
sons, causing the existing obstacles for get-
ting the information. The majority of the
reasons are specific. These reasons are typ-
ical not only for Azerbaijan, but also for a
number of other countries, living in similar
conditions.

The determined reasons are the follow-

ing:
Legal reasons

® During the preparation of national
norms, there were not used the universal
and all-European international docu-
ments, including the numerous relevant
resolutions and decisions of the
Commission of Ministries and
Parliamentary Assembly of the Council
of Europe, the decisions of European
Court, made on the basis of article 10 of
the Convention. As a result the national
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norms do not fully meet the internation-
al standards.

® The lack of perfect and correct mech-
anisms, ensuring the information access
to be reflected in relevant legidative
acts.

® The non-existence of serious punish-
ments toward the information keepers
and officias, when they do not give the
information without any grounds

Structural and
organizational reasons

In a number of cases, the institutions of
state and local governing could not respond
to the inquiry of the organization though
they wanted to respond. It happened for the
reason that there is no common structure in
most existing institutions of state and local
governing, especially the lower ranked
bodies, which would collect al the infor-
mation. The bodies do not have the organi-
zational capability or have a very weak
capability to reply to citizensinquiries or to
make the information public, when there is
no inquiry.



Only the central institutions have press
services, which cooperate only with mass
media outlets and cooperation is not on
high level. The institutions of state and
local governing do not have the internet-
based information resources. The new law,
adopted by the parliament creates certain
opportunities to resolve this problem.

The problems
of procedural character

The procedures of making or answering
the inquiry which are reflected in the norms
and existing in practice, are extremely com-
plicated. For example, the existing practice
of circulating the document within the
office is residual of socialist period. That
practice was supposed for a closed society
and, therefore, does not meet the current
requirements. This practice delays the cir-
culation of all the incoming and outcoming
correspondence, including the circulation

of the documents necessary for informa-
tional access.

The reasons of cultural,
political and public character

Though these reasons do not get much
attention of experts, they are still the seri-
ous obstacles to get the information. On the
whole, smilarly to the low level of "culture
of openness’ and the "culture of secrecy",
there is not tradition of making the inquiry
and answering the submitted inquiry. At the
same time, basing on the results of monitor-
ing, it can be noted that information keep-
ers take into account the affiliation of the
inquirer while giving the information. The
existence of splitin the society, low level of
political dialogue, confrontation between
the authority and political opposition, the
split of mass media to pro-governmental
and pro-oppositional outlets - all this nega-
tively impacts the process of giving and
spreading the information.
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RECOMMENDATIONS

The personnel, conducting the monitoring
as well as the lawyers, attracted to the
implementation of the project, prepared
recommendations for resolving the prob-
lems, which had been revealed as results of
monitoring. The recommendations are
directed for changing and improving the
legislation and improper practice. At the
same time, the situation for obtaining infor-
mation cannot be completely changed only
by perfect legislation and practice. That is
why the recommendations are also
addressed to the structures of civil society
and mass media outlets.

® There should be made supplements
and amendments to a number of legisla-
tive and normative acts, connected with
obtaining the information. First of all,
the Criminal Code and the Code on
Administrative Offences must be sup-
plemented and amended. Currently the
codes do not suppose any sanctions for
the groundless refusals in information
provisions. The supposed sanction must
be applied for groundless refusals to
give the information not only to journal-

52

ists, but also to al inquirers.

® The cases, when an officia can be
charged in administrative order, must be
specified in the Code of Administrative
Offences, when the official is charged in
administrative order for violating the
right to obtain the information, he
should not be released from his duty to
provide the requested information.

® The official, who is charged and pun-
ished in administrative order, should
immediately satisfy the requirements of
the inquirer. The code should contain a
special clause about it.

® [f the official violates the right to
obtain the information rudely more than
once and if this violation brings serious
harm to the inquirer, then he must be
punished in accordance with the
Criminal Code, which should be includ-
ed the new clauses about it.

® The acceptance, work and response to
inquiries in precise and timely manner
will remain problematic unless there are
realized the measures for improvement
of stationery activity within the office.



Therefore, there should be applied the
rules approved by the decision of the
Cabinet, which will be directed to the
balance of issues, related to considera-
tion and response of inquiries in the
institutions of state and local governing.
These rules should reflect the concrete
mechanisms and procedures providing
the information, requested in the
inquiries.

® |n ingtitutions of state and local gov-
erning there should be organized a spec-
ified structure or appointed person,
responsible for accepting the inquiries
and providing the information - this
would be effective measure.

® The special trainings on the rules of
giving the information should be organ-
ized for officials of the ingtitutions of
state and local governing, there should
be held the work on juridical education
for the officials. For thisaim, the special
training program should be worked out
and realized.

® In a number of cases the inquiries do
not apply to the institutions, related to
the requested information. In such cases,
according to the legidation, the institu-
tions, which received the inquiry must
re-send it to the relevant body and must
notify the organization about it. Relying
on the results of monitoring it can be
said that the majority of institutions of
state and local governing do not know
which body possess the requested infor-
mation, which themselves do not have.
Asaresult, the requirement of thelaw is
violated. There should be conducted the
arrangements for information exchange
between the governmental institutions of
state and local governing.

® The specia governmental programs,

targeted at raising the culture of obtain-
ing the information in the country would
meet the goal. The program should con-
tain the instructive and educational
arrangements through extensive cooper-
ation with civil society structures and
mass media outlets. The acquaintance
with international practice would give
positive results for effective activity in
this field.

® There should be determined common
standard rules for creation of web-based
information resources of institutions of
state and local governing and there
should be prevented any cases of sponta-
neous action during the creation of inter-
net information resources.

® The court bodies should play serious
role in preventing the violation of right
to obtain the information. The independ-
ence of courts and the judges well
awareness of the national and interna-
tional norms can be a serious guarantee
for ensuring the right for freedom of
information.

® There should be realized the relevant
arrangements for extending the legal
possibilities for all the inquiries (mass
media, individuals, organizations)

® There should be created proper condi-
tionsfor receiving the citizens, represen-
tatives of mass media outlets and organ-
izations in the institutions of state and
local governing. For this purpose, there
should be organized reception rooms
with normal conditions in the offices.
The inquirers who want to get the infor-
mation directly from the official should
be provided with maximum conditions
for free entering the building, when it is
not possible there should be organized
regular reception days.
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The recommendations for civil society
institutions and mass media outlets

® Non-governmental organizations and
mass media outlets should use the court
mechanisms, when they do not get the
replies to the inquiries in time and when
they get incorrect reply. In al the cases,
the institutions of state and local govern-
ing invited to the court proceedings, will
have more careful approach to further
inquiries. At the same time, the activity
of these bodies will be formed in the
nearest future and the Authoritative
Institution on Informational 1ssues will
focus on it.

® While making inquiries, especially
written inquiries, it is very effective to
remind the official the type of requested
information and the duty of the body to
provide the information. During the con-
duct of monitoring our organization sent
the inquiry in ordinary way and with
reminders and the results were different.
® There should be organized public
actions within the legal framework
toward the institutions of state and local
governing, which repeatedly approached
the inquiries with neglect (for example,
to determine the nominations of the

most closed institution, the most
unreachable official, etc)/

® The mass media outlet should not dis-
tort the information obtained from the
ingtitutions of state and local governing.
If the information given to the journalist
isdoubtful for being correct and reliable,
then the information should be cross-
checked from other sources or the infor-
mation keeper should be charged for not
giving the precise information.

® The NGO-s and mass media outlets
should hold awareness-raising and
instructive work on the theme of obtain-
ing the information; they should con-
tribute to the creation of culture, tradi-
tion and practice of obtaining informa-
tion in the country.

The internationa institutions should not
rely on the information taken only from one
organization, while writing the report on
the situation of freedom of speech, freedom
of information exchange, which can cause
non-precise and non-objective information.

The international and foreign organiza-
tions should help to propagandize and
advocate the experience of advanced for-
eign countries to ensure full freedom of
information in Azerbaijan.



SUPPLEMENT

Survey on the access to the state
informational resourses, governemental
and municipal bodies

1. You age:

a) 1824
b) 25-34
c) 3544
d) 45-54
e) above 55

2. Gender

a) male
b) femae

3. Professional occupation:

a) Journalist

b) NGO activist

c) Expert

d) Other (please specify)

4. Does your professional occupation
require you to apply for information to
state and municipal authorities of dif-

ferent ranks?

a) Yes
b) No

5. Which method of acquisition of
information from governmental and
municipal authorities do you use more
frequently?

a) Phonecalls

b) Personal visits

c) Leaving request and application

d) Sending request and application by post
€) Through authorized representative

f) Other:

6. Please, evaluate quality of the infor-
mational services provided to you by
governmental and municipal authori-
ties.

a) Received information in afull volume
b) Received information but not in a full

volume

c) Did not receive anything
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7. Please evaluate timeliness of infor-
mation receipt

a) Within few days
b) Within two weeks
¢) Within amonth

d) More than a month
e) Other:

8. How accessible are the governmen-
tal and municipal authorities when
you visit them personally?

a) Was not allowed to enter the building

b) Could enter the building, but was not
allowed to visit official

c) Could visit official after overcoming
of the certain obstacles

d) Could visit official without any prob-
lems

9. In case you were denied of infor-
mation, which cause was brought up
as a ground for denial?

a) Confidentiality of information

b) Was relegated to other organization/
state body

¢) Refereed to the busyness of the official

d) Without comments

e) Other:

10. In case you were denied of infor-
mation, connected with the activities
of the governmental and municipal
authorities, have you applied for
restoration of your right and, if yes,
then where?

a) Did not apply to anywhere

b) Applied to the higher rank authority
(official)

c) To the court
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d) Other:

11. In case of application to the court,
have you succeeded in restoration of
your right to information?

a) Yes
b) No

12. How you will evaluate existing
relationships between officials and
population?

a) Every citizen can get information in a
full volume

b) Information is given according to the
socia status of applicant

c) Citizen, more often, is not given any
concrete information

d) Different officials has different appro-
aches to citizens

e) Other:

13. How you will evaluate existing
relationships between officials and
people, who have to apply for infor-
mation because of their professional
occupation (journalists, experts, NGO
activists)?

a) Partnership relations
b) Formal relations

c) Non-friendly relations
d) Itishard to say

e) Other:

14. What, in your opinion, hinders
cooperation of the officials and peo-
ple, who have to apply for information
because of their professional occupa-
tion (journalists, experts, NGO
activists)?



a) Personal qualities of the officials

b) Willingness to conceal the existent facts
¢) Instructions of the higher rank author-
ities on undesirability of the contacts

d) Non-professionalism of the applicants
e) Other:

15. How well are you aware about the
existent mechanisms of the informa-
tion delivery by the governmental and
municipal authorities of different
rank?

a) Well informed
b) Informed not in afull measure

c) Do not have information
d) Itishard to say

16. Do you consider necessary legal
enforcement of the existent mecha-
nisms and creation of the new ones to
ensure citizen's rights to information
from governmental and municipal
authorities?

a) Yes, it is mandatory

b) Yes, itisdesirable

c) No, it will not make any sense
d) Itishard to say
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